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GUJAI{AT AUTTIORITY FOIT ADVANCE ITULING
GOODS AND SERVICES TAX

D/5, IIA.IYA KAR IIIIAVAN, ASIIITAM ttOAD,
AIIMI,II)AIIAD - 380 009.

ttfl'o''€Suanxrr

Namc and addrcss of thc
applicant

ADVANCE. RI.]LING NO. GI]J/GAAR/IV2O25I O I

(IN APPLICATION NO. Advance Ruling/SGS'f& CGS'I'l2023lAI</ 29)

Date:23_.01 .2025
l'hysscnkrupp Industrial Solutions (lndia) Privatc
Limitcd,
lnow known as 'I'hysscnkrupp tlhdc India Privatc
Limitedl
A-40 7, 4't'floor, Star I{csiclency, Vasna l}hayli

Ilha li, Vadodara, (iujaral -- 39141 0
GS'l'lN ol'thc licanl ZAAAACI] I4I 6111ZS
I )alc_ g !- app_!!c4ti o n 26.07 .2023
Clause(s) of Section 97 (2) of
CGS'I'/ GGST Act, 2017, under

(a),(c),(e),(g)

which thc uestion S raiscd
Jurisdiction Centre C ommi ssionerate -Vadoclra

Division - Vadodra-ll

I)atc oJ- I'}9'rsgnat I Icarirrg 28.t0.2024
Prcscnt lbr the applicant Shri S.l,.Kapadia, Chartcrcd Acc<tuntant.

Shri Ita csh & Ms. Lalitha Vishwanath

Ilrief facts:

'I'hysscnkrupp Industrial Solutions (India) Private Limited , 4't'floor

A-40 l, 4t" floor, Star Itesidency, Vasna Ilhayli Road, llhayli, Vado clara,Guj arat.

391410 [ now known as fhyssenkrupp tJhde India Private Lirnitcdl is
engaged in Engineering, Procurcment and Construction ('lil,C') jobs, as wcll as

Iingineering, Procurement and Construction Managemcnt services in thc arcas

of Ammonia Storagcs, Nitric Acid, l-lrea, DMl'etc. ancl is also involvcd in thc

sctting up of Chlor Alkali plants, I-Iydrogen plants, Nitric Acid plants ctc.. 'l'hcir-

GS'l' registration number is Z4AAACII l4l6HlZS.

'l'hc applicant is bcfore thc authority stating the lollowing vrz:

2.1 M/s. Indian Oil Corporation Limited (Itefinery Division), P. O.

Jawahar Nagar, Vadodara, Jawahar Nagar PIN 391320 I fo. short - 'IOC'I.'l

invitcd bids lor exccution of IllrC packagc (lrPCC-O9) fbr Catalytic t)c-Waxing
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on opcn tcndcr basis. 'l-he successful bidder is contractually obligated to

cxecutc the work on lump sum turnkey basis with single point responsibility.

2.2 The applicant submitted bid for the project, which after evaluation

was accepted by IOCL and they were issued a letter of acceptance. The contract

dated 6.9.2022 entered thereftcr with IOCL comprises of the following

clocumcnts viz

. liax ol acccplancc No. IUIQ/ I'}J/ LIJPITCH (Jlti)/ 2020-21/ I]PCC-O9/ IiOA- 13

datcd 3 0.06.2022 ('lt O r\' );
. Work ordcr No. 279t14081 dated 15,07.2022;
. 'l'cndcr documents as defined in the General Instructions to the tenderers along with

Addcndums/Corri gcndums ;

. 'l'hc draft contract lor salc ol'imported goods on a high seas salc basis.

-1 1
z._)

l'ollows vrz

'l'he applicant's scope of work in tcrms of the tender states as

. Supply of importcd components on a high seas sale basis,

. I)ro.icct managcnlcnt, consistcncy chccks

. I{csidual proccss cnginccring:

. I)ctailcd dcsign cnginccrir-rg including IIAT.OPl IIAT]I)/ SIL study and other salcty

str-rclics as mcnlioncd in bidding documcnts;
. Sitc cnabling jobs including gradc filing and roads, topography survey, soil

invcstigation and undcrground scanning mentioned in the Ilidding Documents and

co-orclination for thc same r,vith IOCL/I'MC;
. Clcarance of imported goods for and on behalf of IOCL,;
. Complctc procurcmcnt (including chemicals, catalysts, lirst fill of chcmicals and

lr,rbricants consumablcs, special tools and tackles, prc-commissioning spares,

commissioning spares, start-up spares and mandatory sparcs), fabrication,

rnanufacturing, auality assurancc, inspection and cxpcditing, third party inspection,

supplies, transpclrtation, insurance, reccipt, handling & storage of all equipmcnt,

matcrials, itcms and othcr construction materials at yardlsite, fabrication, assembly.

construction, crcction, installation of all plant machinery including civil, structural,

mcchanical, piping. plant safcty, elcctrical and instrumentation including tie-ins.

tcsting, calibration, insulation and relractory works, painting. fireproofing, lirst fill ol'

chcmicals alcl lr-rbricants, obtaining all statutory approvals (cxccpt lor cnvironmcnt

clcarancc);
o l)rc-commissioning and mcchanical completion ol plant;

. Prcparation o[ plant specilic opcrating manuals, start-up, commissioning, and

pcrlormance guarantce test runs (PG'Ift;;
. 'l'raining of owncr's operation and maintenancc (O&M) personncl, consumablcs

(chcmicals and lubricants) lor 6 (six) months opcration,
. Contract closurc activitics o['Catalytic De-Waxing [Jnit ('CDW[J'), control room,

substation, laboratory and intcrconnected systcms lbr the units as detailcd in thc

bidding documcnts and intcrconnccting systems as pcr bidding documents;

. Final invoice/billing and handing over of thc facilities with final and "as built"
clrawing/documcntation, supply of sparcs with necessary support and services during
dcfcct liability pcriod and supply of Chemicals, desiccantl adsorbent, catalysts,

ctc. lbr initial chargc & rcplcnishment of any loss of these during commissioning upto

handing ovcr salicr succsslul PG'I'R ol the lacilitics.
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2.4 Further, in the fax of acceptance, which forms part of the contract, it

is stated as follows:

YOUR I]ID AGAII{yZ- T'FIE TLiI{DER tr'O]I T'HE SURJI)CT' WOIIK ]|PCC-}q
(EI'{GINEERING, PROCUREI4EI'{7' COI'{STIIUCT'ION, AI{D COMAIISSIONII'{Gl
PACKAGE IIOR CATALYTIC DEWAXING U]{17' TIOR PI|T'ROCHEMICAI, A]{1)
LL\RE INT'-EGRATION PROJECT " L(JPECIT', (J- 1B) P ROJITCT', AT', IOCL GUJARAT',

REIIIIVERY, II'{DIA IT'EI{DER ltliltCllL]{Clt NUAlRIrlt
077154c/7'/Lupech(Jl B)/LST-K-? A^lD TEMI|R ID. 2021 llliFHQ-115728-l I IIAS
1}]JliN ACC]JPT'EI)

1 . T'|IE 7'O7'AL LUAIP-SUM CO],{T'RACT. VALUE ISP-O I SIIALL BIi 1l/11

597,55,48,702 [RUpIi]iS FIVU, HUTVDRED EIGItT',Y-StiVliN CRORITS l,'-Il,'T'-Y l,'lvti
LAKIIS ITORTY DIGIIT'THOUSAI\ID Slivlil\r fIUlVDIllil) AI{D T'WO OIVLY I & USl)
734,934 lSlivlil\t HUI'lDllIiD AI\ID T'HIRI'Y ItOUll T'IIOUSAIVD l\rll'lli Huhrl)lllil)
At{D T',tlilU',Y ],',OUR OM,Y) T',Illi l',OT',AL LULIP St]14 COI't't',Rlc't', Vl LUlt SI U LL
Ill, II\TCLUSMIt OIi ALL T'AXliS AI'{D DUT'IL)S liXCliPT' QUOT'||D Il'[ ltollA4.l?-J
OIt T'Hlr T'I||VDER. T'AXliS AIVD DUT'IES QUOT'I;D IIV S?--l SIIALL IIli PAID AS
P]iR I,TIE T,ERMS A|VD COIVDIT,IO]VS OII I,III| 7,]JI\IDI|]1,

5. T'II]| IAIPORTED GOODS SHAI,I, BIi SOI,D 7'O IOCI, O]V PRI]VCIPAI,-7'O-
PRI]VCIPAI, RASIS OUT'SIDT| I]VDIA A|VD BIIJ, OI,' L|]VZ'RY SIIA],1, I]]i I,'II,||D II\I
I.IIE MA[li OF IOCL Ul\rDER ALA|{UFACT'UILL| Al{D OT'Hlill Ol'ltlUT'IOMV
WARI|ITOUS]J ]I]|GL]1,A7'IOI{5, 2019, 7'II]i PAYA,{EATT' O],'CUST'OAIS DUT'Y, C-'I.\s
AT,{D IGST, SFIAI,L RE REGULATED AS PER PROVISru]VS OF T-TII| CUST,OMS AC.I,
]962 A|VD CUSTOAIS T'ARII,-F ACT 1975, T'ITI| OW]{IiIIS 1I/IS?O]VSil]ILIT'Y IIOII
PAYL{EI,{T Ol,' CUST'OMS DUT'Y AI\ID IIELATI|D T'lxlis AIVD DUT'IL)S ISLVS OI'{
cusT'oN4s DUT',Y, IGST) I,'-OR IA4POR75 1'O1l T',IIE PUI.POSL Ol,', pLltMAMrlVT'
II\TCORPORII,ION I]V T,IIE WORKS SHAI,I, RIi I,IL,TIT,||D 7,O 7.111. APPI,ICARI,I|
A[lilll1. llAT'li OIt CUST'OAIS DUTY AIVD IGST'Ctll.CULl7'|iD Ol{ 7'llli AA4OUI{'|'
Ol,'L'OIIEIG|V CUllllll.LI(:Y QUOT'\iD IM;OllA[,.\?-1 . 7'llli AAIOUI\U' PAYARLI| BY
OWMrll ll/ ItXCI)SS Ol,' AA4OUI'17. QUOT'||D IlV llollM .\'1'- 3 SI l/11. lll,
RI)COVERED T4IOA4 T'TIE CO]V7'RAC7'OR AS Pli]I CI,ALISI| 3.4 OL'S'C'C
IRRESPECT'IVE OII THT' LIARILITY OF THE OWAII|II 7'O PAY CUST-OAIS DUT'Y
A]VD IGST,, A]VY I]\TCRI'ASE I]'{ TTIE TUT]| OF CUST,OA,TS DUT,Y A]VD IIIiI,AT,IiI)
I,AXES A]'{D DUT,ITiS FWS O]'{ CUST,OMS DUT,Y, IGST,J PAYARL]J O]V T-IIE DA7'1i
OIt Dlil..lillRliD PAYMlil\ry' Oli DU'|Y RY OWMrR SIIALL I{O7' llli 7'O 7.ll1i
AC O UArT' O lt 7' I lli C O l\r7' IACT'O ll.

3. It is the applicant's claim that the contract entered into with IOCL

is a split contract. They have also provided a table detailing thc scopc ol work

for both the contracts & their consideration, viz

A)Main Contract

Description of work Amount (Rs.)

S,upply Ofindigendus items including

Friandat6ry bFiares
3,68,12,01 ,264.00

Engineering Services 41 ,51 ,46,8'13.00

Construction Services I ,77,92,00,625.A0

Total 5,87,55,48,702.00

r0R

'n
Description of work Amount (Rs.)

Supply of imported items s,65,23,773.94
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Iiurther, to substantiate the claim that it is a S lit contract, the applicant has

explained the history of 'works contract' in India, by relying on the judgement

of'the IIon'blc Suprcme Courl in the case of l(iannon Dunkerl.y, taxation o1'

works contract post 46'h amendment to the Constitution of India & pre-(is1'

rcgimc. 'l'he applicant has furlher also relied on various judgements viz
2lluilders Association of India, 3Associated Clement, BSNL, 4L&T Ltd., 5N47s.

I(one Iilevator India P Ltd.. 'fhe applicant has further summartzed the crux of

thc aforcmcntioned judgements, as under:

. that there must be a works contract;

o that the goods should have been involved in the execution of the works

contract,

o that the propcrty in thosc goods must be transferred to a third party either'

as goods or in some other form;

lbr sustaining thc levy of tax on goods, deerned to have been sold in the

cxccution of works contract.

4. lt is the applicant's case that in the GST regime, the two major

deviations in the works contract is

I a I that thc works contract should result in an immovable property; that it is a sinc
cllra non for supply to clualily as a works contracL; &.

Ib I that undcr thc GST regimc, the entire works contract, is treated as a sunply of
scrvicc in tcrms of para 6(a) of Schedule II of thc CGST Act, 2017.

'l'hc guicling principlcs howevcr, for what will bc considered as a part of supply

under the worl<s contracl, remains the same.

5. 'l'he next argument is that a single document/instrument can

contain multiplc contracts and idcntical contracts; that it is a settled law that a

single document/instrument may contain within it several contracts; that

whether a single document/instrument contains one or more contracts or vice

vcrsa should be determined having regard to the terms and conditions stated

therein & not by the fact that thcre is one document/instrument etc..

I l9s8 (4) 'r'MI 42-sc
-r 1989 2 SCC 645
I 2001 4 scc 593
4 20t3 (9) .r'Mr 
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5 20t4 (5) 'r'Mr 265 SC
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6. fhe next averment is that in terms of section 19 of the Salc of

Goods Act, 1930, when parties to a contract agree that the property in goods is

transferred while the goods are in transit or on a high seas sale IFISS] basis then

such contract can be construed as a contract of sale simpliciter; that such goods

will not form part of the works contract; that the cssential pre-condition of thc

works contract, that property should get transferred in cxecution of the works

contract, is not being met as far as supply of imported goods is concerned.

7 . The applicant has further stated that in terms of proviso to section

5(1) of the IGST Act, 2017,, trfiegrated tax on goods imported into India shall

be levied and collected in accordance with the provisions of section 3 of thc

Customs Tariff Act '7 5 on the value determined under the said Act at the point

when duties of customs are levied on the said goods under scction 12 of thc

Customs Act, 1962; that in the present case the value of imported goods is

already decided & will be declared at the time of irnportation & the IGS'I' will

be discharged by IOCL while filing the bill of entry.

B. On the divisibility of the lumpsum turnkey contract, thc applicant

further submitted as follows vrz:

. IOCL had invited single bid forthe entire expansionprojcct cluoting a lumpsum pricc;
o the same tender reiterated that there will be 2 contracts, one for supply of importcd

components which will be on I{SS basis & thc sccond component for crcction,
commissioning of the CDWII unit;

. that IOCL after accepting the bid awarded the contract for thc supply of CI)WLI unit
on a turnkcy basis for lumpsum price;

. that thcy wish to rcly cln the case of 6Kalpatru Powcr'l'ransmission Ltcl, ancl TPliS

Irngineers P Ltd;
. that it is for the partics to agrcc on terms and conditions of supply; that thcy can clcciclc

when the property in the goods will get transferred; that lcvy of GS'f will bc attractccl
at the point when transfcr of property/sale takcs placc; that onoc GS'l' is paid on thc
said goods, it cannot again be included in the valuc of thc goods.

9. In view of the aforesaid, the applicant has sought advancc ruling on

the below mentioned questions viz

1. Whether the contract between the Applicant and IOCL is a divisiblc contract or a
single and composite contract?

2.If thc contract bctwcen thc Applicant and IOCL is trcatcd as an inclivisiblc and a
singlc compositc contact whcther thc componcnt impclrtccl goods will bc taxablc as a
supply ol goods at thc timc of imporlation or as a scrvicc at thc timc ol incorporatior-r

6 2021(48) GSI'L 354 (1'ri-Ahmd)
7'fs-202-AAR

Y 0,R

|:l

J

\
a"(-*
r*
=c).

'$,:E''
..<

1 'rAl.L

w
\

ory-t#



6

in thc works contract i,c. when the erection, commission and installation of goods
takcs placc

3. Whcn importcd goods arc sold by the supplier to a recipient on a high scas salc
basis and such goods arc clcared from customs by the recipient (as the importer on
rccord) on paymcnt of duty & Integrated Goods and Service'l'ax (under Section 5(1)
of the Intcgrated Goods and Scrvices 'fax Act, 2017 read with Scction 12 of thc
Customs Act and Scction 3 of'the Customs'l'ariff Act, and later such importcd & duty
paid goods arc crcctcd, commissioned and installcd by thc salnc supplicr in such
circumstances

Ial Whethcr a supply of goods can be subjected to GST twice, first as supply
olgoods at thc timc o1-importation in the hands of the recipicnt / importcr anct

a scconcl tirnc as a componcnt of supply ol scrvicc in the hands of thc supplicr
of Irl'C contract scrvicc at thc time ol'incorporation ol thc importcd goocls in
a works conlract by u,ay of erection. cornmission and installation?

Jb I Whether the value ol goods sold on a high se as can be added to the value
ol a works contract mcrely bccausc such duty and IGSI' paid goods arc

incorporatcd in thc works contract by way of crection, commission and

installation

10. Personal hearing in the matter was held on 24.4.2024 wherein the

applicant was represented by Shri S.L.Kapadia, Chartered Accountant, Shri

I{ajcsh & Ms. Lalitha Vishwanath. They reiterated their submission made in

thc application and Iurthcr sought time to pr-rt in an additional submission and

copy ol invoiccs.

I 1. 'l'he applicant therealler vide an email dated 24.4.2024 informed

the registry as fbllows:

1. 'l'hc IISN for rhc activity is SAC No.995445 (please refbr page l{o.l of both the

clocuments)
2. 'l'hc activity is brietly dcscribed onpage No.l as "General Construction services oJ'

ntine,s and Inds" (l'lease re/br to page I of Invoice No.24-2324-SR-0089 dated 0B-

02-2024) - 5% (ltive percent) o.f total suppllt value as per SP-1 (excluding cost of
Alanclatory Spares and cost o.f construction ntaterials.) on pro-rata basis against

identification o.f' ravt materials of' major tagged equipment at Supplier's works.

[nttoiging of II',IR Pctrtion os per Clause l{o. 6.2.1 i) of'the S'C'C Part-l}. Re./br

Annexure I ./br details. Work Order no; 279B4081 dated 15.07 2022.for I|PCC-}?
Puc:koge t'or CDl4/ unit al IOCI. Gu.iarat llefinerSt)

3. 'l'hc basis olcomputation o1'r,aluc lbr the invoicc is given on pagc 3 onwards of both

thc documcnts.

Iiufiher, they also provided copies of two invoices (Irebruary and March 2024)

on a samplc basis, in rcspcct of the indigenous supplies made in respect of works

contract activity carried out for IOCL, Vadodara.

12. 'l'he applicant thereafter vide his email dated 21.6.2024 to the

Itcgistry providecl a chronology of evcnts viz 1 F0,?
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CHRO\IOLOOY OF EV6NTS

Tonds for sugply c, C*lalyt*c Oewaxng Unrt (CDYJU) lor

.Petrcchom*nalArd Lubn Integratran Proje*t 'LtrPech' (JlS)" nt |QCL

Gupral Re{ffieny. Vsdodara. Gu;arrl }nda S|CDING OOCU}IENI NO:

077154C1 T/ LuPoch tJl8y LSTK-9)

3 r -1 2-2021

2 '?..02"2.A22

by lhyssonkrupp Pnvale t"irniXod {thcn ?8-0?-?fi??

lhys**nkrupp lnduttnai Sol*lrsn* Inds Privalo l-r*nrtod)

ln0iEl Lin1rlti'tJ ax

ol Acoepla,tce RHQ/ PJ, LI,,PECH {J18y 20?0"?t/ EPCC-0qi FOA.1g

No ?798408t (rofers to tendor coftd{}on$ related lo $rppiy 15,07"?0?2

of rmporlcd mal€rrai a*C lha cu*lomors intonlion lo avail benelit crf

MOOWR)

FOP

t-

C)

t
t2

no

Addendu* to b$ding dcc*^rrnenl speci[4ng thot imported gCIods are to

bo sdd on a Hqh Sea* $alo Sasis and contsin$ drafl Hryh Saas sele

agtoomenl.

lVrth thrs adcendur"n, (qrin6 tendel slflSn ,lrelf, IOCI has drvrded (ho

cofnpiele $cope lflto hvo supply coniract$. ! ) ilums to bg sourcc$ frorn

6ut5ide lncia and $old ts IOCL on Higlx $eas $ale basrs bofore en:anng

lndran tax tcnitory. sfid 2) turnlcoy comtonsnt r;*thin lMra.
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IOCL oriered r.rlo a ffirlracl w1h thyssenkruOp Uhde tndia prrys:e cf49.?022

Wcrk Order No. ?7984S81 {rc{*e* ts tondsr ccnditi}r'}s relatod to *upp{y

ol rrpo|1ed rnatofial and the custoffcrs :rrlontjon lo avail bonefit o{

ILICCYTR)

\tork Order ro 180330&, (re{ers to tendor condrlions reloted to r4.rpffy

o{ r;.,-por'iad malerra! i}ild tht crrgtoficm lnlenla,.r lo avail oenclit oi

lltoowR]

Order f).aced t,or tnp4rig{ n:ale'ral rro 1 25,U.2423

lmpo'ted rnaleralsdd *n Hrqh See$ Sale barr* vde l{qh $eas Saie 00.01.2024

,

o

91

92

93

9a

10i

Ayetrncnl dl Cg-01 -2024

Goods cjcared f,om Customs cy ICCL

Goocs taken io l/OOiryR locat,cr)

', Arcq ptacod lor mpodod malerlal fio 2

14{2-202.1

1442-2024

i 4.02-20?3

Hrgh Saas Sale 17-O4-202{

10"06-20?4

10 0{i 202,1

'uA.2 i lmporteo malar'al $dn o-'' Lrrgh $oa* Sale uis#vrdA

, Agreomenl dt 1744-2424

10.3 I Goorls c.earrd lrom Cu*toms bnf lOCt

10 4 " Gooai ia'ien ro MOOVYR loc{rti;ll '

Sr no 1 lo I aro crolly drscr.rsscd in para 3.2 o{ our siatelneni of facts Othe evetl* haye taken 0'8ce

after tne App.rcauon fof Advanre RuLng rvirs fdtd

I 3. Due to thc changc in the members in the GAAI{, a fresh personal

lrcaring was granted on 28.10.2024 wherein thc applicant was representcd by

Shri S.l,.Kapadia, Chartered Accountant, Shri Ilajesh 8d Ms. Lalitha

Vishwanath. 'l'hcy rciteratcd their submission made in the application.

'l'hcrcaficr, in a rcjoindcr datcd 30.10.2024 to the oral and written submission,

thc appcllant statcd as follows:

that at thc tcnclcr stagc itscll', thc irnportcd componcnt was identil'rcd as is cvidcnt
li'orn thc list ol componcnts and thc eligible vendor list anncxed to the tcndcr

documcnts;
that thc tcndcr documcnts contains thc details/spccification of various componcnts

including thc irnporlcd componcnts along witlr thc list of vcndors from whom thc saicl

colnponcnts may bc purchascd:

tfuat 1hc judgcmcnt ir"r thc casc ol 20th CcnturyligA4gg is not rclcvanl to thc l'acts o[

thc prcscnt casc owing to thc lbllowing, viz

o that thc said judgcmcnt was delivered under thc erstwhilc salcs tax regimc

whcrcin thc tax was to be paid in thc state of origin versus in GS'l' wherein

thc tax is dcstinalion based;

o that tl-rc saicl ruling was dclivcrcd in 1hc contcxt of dccmcd salcs transaction

whilc in thc prcscnl clisputc thc transaction cnvisagcs an outright/ physical

salc by dclivcry/transl'cr of documcnt;
o that thc ruling was in the context of a domcstic transaction while in thc

prescnt casc thc transaction is in the course of import and on a high seas salc

basis;
o that such transactions arc governcd by'l'he Indian Ilill of I-ading Act, 1856;

a

a

o
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a

a

a
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o that the considerations under the said Act is different to thc one undcr thc
Sales 'I'ax Act;

that for determining the taxability, the relevant point of timc is whcn thc goods arc
removed lmade available to the recipicnt; that as per thc tcrms of thc contract this
evcnt occurs whcn the goods are placcd on board a vcsscl (liOI]) or by cndorsing thc
bill of lading in flavour of IOCL while thc goods arc on high scas,

that thc importcd componcnt was purchascd by thc applicant ar-rd subscclucntly
supplicd to IOCL; that thc cost of the samc was paid by thc applicant & no1 by IOCL;
that the question of invoking clause (b) of scction 15(2), ibid, docs not arisc;
that section 15(2Xb), can be invoked only if the supplier was liablc to pay thc amount
but the same was paid for by the recipient; that in this casc thc applicant was nevcr
'liable' to pay the amount; that pcr the terms of thc contract, thc applicant had agrcccl
to supply thc importcd component, the paymcnt of which was madc by the applicant
to the foreign vendor; that IOCL has not paid dircctly to thc vcndor any moncy
whatsoever;
that the two conditions i.e. supplier's liability to pay and recipicnt incurring thc samc,
is not fulfilled for section 15(2Xb) to apply in this prcsent disputc;
that in respect of the imported component sold to IOCL on IISS basis, thc cluty of
customs & IGSI'was assesscd in accordance with the sections 5 &7 otthc IGS'I'Act,
2017 read with scctions 7 &. 12 of thc CGS'I'Aot, 2017; that thc lact that thc sr-rpply
has already becn subjccted to tax is indisputable;
that in thcsc circumstanccs, thc levy of GS'l' would bc attractcd only iI'thcrc is a
furthcr supply by thc rccipicnt for considcration,
that, the imported component is not'consumcd' by thc appellant in thc coursc oI lrPC
contract; that in-fact the same is installed in the plant crected and commis$ionecl; that
the ruling of the Chhattisgarh Fligh Court in Shrec Ject 'I'ransport (2023) 79 GS'I'L
172 ts therefore, easily distinguishable.

that they would likc to rely on the judgement in thc casc of Girish Pravinbhai I{athocl
(Jay Ambcy)8 whcrcin unclcr para 1 1, it is statccl that rulings passcd on thc spccific
issues should not bc distinguished and are binding.

I)iscussion and findin gS

14. At the outsct, we would like to state that thc provisions of both thc

CGSI' Act and the GGS'| Act are the same cxccpt lbr ccrlain provisions.
'l'herefore, unless a mention is specifically madc to such dissimilar provisions,

a reference to the CGS I Act would also mean a reference to the samc provisions

under the GGST Act.

I 5. We have considered the submissions made by the applicant in their

application for advance ruling as well as the submissions madc cluring thc

course of personal hearing. We have also considered the issue involvcd, thc

relevant facts & the applicant's submission/interpretation of law in respect ol
clucstion on which the advancc ruling is sought.

t6. Ihe contract in question is a turnkey llPC contract, is an

undisputed fact. The terms 'turnkey' an
FOR

a
t

i, Rtt

Cfir'
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d ntract' are not defincd under
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thc CGS.I' Act. Nclw, what constitute s an IIPC contract? We hnd that

Iinginccring, Procllrement and Construction ('IiPCl') contract is a

particular form of contracting arrangement wherein the EPC contractor is

madc rcsponsible for all the activities right from design, procurement,

construction, commissioning, and consequent.ly handover of the project to

thc cnd-user or owner. As per dictionary.coln 'turnkey' means relating to or

resulting from an arrangement under which a private contractor designs and

constructs a project, building, etc., for salc when completely ready for

occupancy or opcration. Likcwise, 'I'urnkey contracts, places the responsibility

{br dcsigning,, cnginecring, procurcment, and construction of the entirc project

on a singlc contractor. Such contracts further clrsure that fbllowing contpletion,,

thc clicnt reccives a ready-to-use facility. Iiurther these contracts are usually

' I'rxed pricc' contracts.

)7. 'l'o put things in pcrspective, wc obscrvc that IOCL had floatcd a

tender lor supply of catalytic dewaxing unit ICDWLI] for petrochemical & f,ube

lntegration Project 'l-uPech" (JI8) at IOCIL Gujarat Itefinery; that IOCL

thcrealicr made an addendum to bidding document specifying thal the importecl

goods are to be sold on I-ISS [high sea sale basisl; Work Order No. 27984081 is

rclating to work order amount ol'Its.5,87,55,48,702; Work orderNo. 18033064

dated 11 .2.2023 is rclating to work order amount of Ils. 565,23,773.94; that the

total LS'I'K (lump sum turn key) value shall be [k. 5,87,55,48,702 and IJSI)

J,34,934. which when converted into INR (Indian Rupees) is Rs. 56523773.94

I in tcrnrs of clause 2.2(r) ol'rvork order No. 18033064 dated 17.2.2023 is 0]

tiSD : INI{ 76.91 onlyl.

I B. 'l'he applicant's contention prirnarily is that the contract with

IOCL, identi{les twct separatc set of supplics r"urder thc turnkey I'IPC contract,

and hcncc according to them is a divisible contract viz

Ii I that IOCL had invitcd a single bid lor the entire expansion project
cluoting a lumpsum price;

I ii I that in thc same tendcr it is reiterated that there w'ill be two contracts

IaI for supply of imported components which shall be on FISS basis

(high sea sale basis);

lb l second component shall be crection, commissioning of thc

rygnr: r.rr<l

fuB
{t$

FOR

o
t
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19. Works contract service, is defined under section 2(ll9) of the

CGST Act, 2017 , as under

(l l9) "works contract" means a contract.for building, construction, ./abrication,
completion, erection, installation,.fitting out, improvement, modi.fication, repair,
maintenance, renovation, alteration or comrnissioning o.f any immovable
property wherein transfer o.f property in goods (whether as goods rtr in some
other form) is involtted in the execution of'such conlract,'

For a supply to fall within the ambit of works contract servicc, Iin tcrms of thc

flyer no. 28 dated 1.1.2018.1, the

. works contract must be in relation to any immovable property;
o composite supplv undertaken on soods say fabrication or paint iob would

a

er se not fall within the ambit of works contract under GS'f such
contract would continue to remain composite sunplies
in terms of Schedule-Il, para 6(u), works contract shall be treated as

supply of services;
GST aims to put at rest the controversy by defining what will constitutc
a works contract (applicable for immovable property only) by stating that
a works contract will constitute a supply of scrvice and spccilying a

uniform rate of tax applicable on same valuc across India. i:

o

20. I{ere, we find it apt to rely on thc judgcment of the Ilon'blc

Supreme Court in the case of Kone Elevator India Private Limitede viz

27. T.he aforesaid authorities clearly show that a works contract could not hatte
been liable to be taxed under the State sales tax laws and whether the contracl wct,\' cr

works contract or a conlract for sale of goods was dependent on the dctminanl
intention as re.flected from the terms and conditions o.f'the contract and many other
aspects. In certain cases, the court has not treated the contract to be a works contract
by repelling the plea of the assessee after taking into consideration certain special
circumstances. I'{o straitjacket.formula could have been .:'tated to be ntade applicahle
.for the determination o./ the nature of the contract, fb,' it detrtended on the .[octs ancl
circumslances o.f each case. As the u,orks conlract coulcl nol be ntade antenable /o
sales tax a,g the State Legislatures dicl nol have the legi,slative competence to charge
sales tax under llntry 48 List II of the Seventh Schedule o.f the Constitution on an
indivisible contract of sale of goods which had component of labour and service and
it was not within the domain of the assessing fficer to dissect an indivisible contract
to distinguish the sale of goods constituent and the labour and service contponent.
I'he aforesaid beinp the lesal position, the Parliament brousht in the liort v-sixth
Amendntent by incorporalinp Clause 09A) in Article 366 of the Conslitution lo undo

\ FOB

the base of t Constitution Rench decisio n in Gannen Dunkerley's-I case

42. At this iunctttre, it is condign to state that /bur concepts have clearly emerged.
l'hey are (i) the works contract is an indivisible contract but, by legal fiction, i.r
divirled into two parts, onefor sale of goods, and the other./br supply of'labour anc{
services; (ii) the concept of "dominant nature tesl" {)r,for that matter, the "degree
of intention test" or "overwhelming component tesl" _/b, treating a contract as a
works contract is nol applicable; (iii) the term "yyorks contracl" as used in Clau,ye
(29A) o./'tlrticle 366 o/the Constituliontakes in its sute€p ctll genre o.f'u,orks cctntrac,t

Fffifi
&h,

q
<{

9

*
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ancl is nol to be narrov,lv construed to cover one species of contract to prot,ide fbr
labour uncl service alone; and (iv) once the characteristics ofvtorks contract are mel
u,itltin a contract entered into between the parties, any additional obligation
incorporaled in the contract w,ould not change the nature of the contract.

63. Considered on the touchstone of the aforesaid huo Constittttion lJench decisions,
w-e are o.f'the convinced opinion that the principles stated in Larsen and T'oubro
(supra) as reproduced by us hereinaboye, do correctly enunciate the legal position.

IhQre/bLs,Jle ,leryAsgl_tpfiutg_lg;l_ et_:pJgJ whelmryg component test " Jhe
desree of labour oqd ;eruice le;! qre ryally nof, sppljtebk-If the Eontract i,; cr

COIl'I osite one v,hir:h ulls uni.ler the definition of'tt:orks contrucls o.t engrafteC uncler

c:lause (29/)(b) o/ /rtic'le' -366 o/' lhe Cort,sl itution the inciclental t

lubour und .vervice le It't I , lotctl i nl clnce. r the CO deterntinin tht:

ncrltrre of lbe q)Ult llct

64. Coming back lo Kone lilevators (supra), it is perceivable that the three-,Iudge
llench has refbrred to the statulory provision.; of the 1957 tlct and thereaftcr re.ferred
trt tht: rJecision in ilinclrtstan,shipyarcl Ltd. (supra), anrl hus.further takennole of the

customers' obligation lo do the ciyil conslrut:tion ond the time scheclule .fbr deliverlt
and thereafter proceecled lo stctte about the ntaior cornponent Jacet ancl hov, the skill
uncl iabow, employed fbr converting the moin contponents into the end-prodttcl was

onllt incidental and arrived at lhe conclusion that it wcrs a contract for sale. 'l'he

principal logic applied, i.e., the incidental fttcet o./'labour and service, according to

t.t,s, is nol correct, Il mav be notecl here that in all e cases that have been broushl
before us,lhqLe ll (T ntract for the Dwchase and installati on of the lift
'l'he price quoterl i.s cr composilt: one.fbr botlt. tls has been held b1t the IIigh Courl of'
Ilomba-y in Otis lilevator" (sltpra), ttarious technical a,spects go into the inslallation o.f'

the li/i !'here hus'to be u sa/bty device. In cerluin States, il i,s controlled by the

legislutive enaclntertl and tha rules. In cerl,ctin ,\lules, it is nol, but the Jact remains
that a li./i is installed on cerlain norms and paratneters keeping in viev, numerous

.foc'tors. T'he instcrllalion reqrires considerahle ,skill and exTterience. T'he labour and
,sert,ice element is obvious. lVhctt has been taken note oJ'in Kone [ilevators (supra) is

that thc contpany had brochures.lbr various' type,s' of liJts and one is required to place
order, regard being had to thr: huilding, and ulso make cerlain preparatory work. Ilut
ii i,s not in clisptrle lhal the preStaratory work has to be done taking into consideration
us to hov, the lift is going lo bc attached to the building. 'l'he nature of the con,tracts'

lqbgq gnd $9ry1e9_gktflent_1yU1yplyed. lndiyi,rh,rolly manufactured goods ,-cuch as lift
cot', ntotors, ropes, rails, eit:. nre the components of thc lift vthich are eventually
in,stalle.rl at the sitc iitr the li/i to operate in tlta huilding. lA coU;ll!fui-onsl-!9lru;-lt is
I rct er eit,her in otls or ,\onle ther rm,. In ilcl, after tbe goods are assgllblsd
und in,slolled with skill arul Labolu' at lhe site, it hecome; cl Le,rmanent fixlure o/'the
builclin Invoh;eElent o.f'tLte :;kill has been eltthorately decrlt vvith by lhe IIigh Courl
ol Bontbay, in Otis l:levator' (supra) and the' .fht:tual po,sition is undistrttrtable and

irrespective oJ'v,hether inslalltrtion is regulaled by statutory law or not, the re,guh

yt,orrltJ be the same. We mct7, ha,slen to add thul lhi,s position is stated in respect of'cr

contpo,site contract which requires the contracior to install a lift in a building. It is
necessary to stale here that i/ there are lyto contracls, namely, purchase o/' the

components of the lift .fiom a clealer, il would be ct contract fbr sale and similarly, i/
separate contracl is entered into.for installation, thal would be a contract for labour
unrl ,serttice. But , ct Dregnanl one once there i,v a composite contracl f'or suoolv ctncl

installation, il hus lo be trealed as a )rypr'ks conlrrtct, for it is not a sale of'soocls,/chsttel

,simpl,iciler. It is not chattel sokl q; ehaltel or, /br that matter, a chattel beins attachecl

to another chattel. T'here. fore, it tuould not be lppropr iate to ternc it as a contract fbt^

sale on the bedrock that the concponents are brought to the site, i.e., building, ancl

pre dfor deliverv. T'he conclusio n, as has been reached in Kone Elevator,s

(supra), is based on the bedroclc of incidenlal serttice /br delivery. It utould not be

legally correct to make such a clistinction in resltecl o./'liJi, .for the contracl ilself'
profbundly speak,s o./'obligation to supply goocls und materials as well as in,stallatirtn

s<q
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of the lift which obviously conveys performance of labour and service. Ilence, the

.fundamenlal characteristics of works contracl are .satisfied. 'l'hus analys'ed, we

conclude and hold that the decision rendered in Kone Elevators (supra) does not
correctly lay down the law and it is, accordingly, overruled.

[ernphasis suppliedl

Thus, we find that the turnkey EPC contract is a 'works contract'.

2l . Contract No. 077l} clTll-upech(J 1 8)/LSTK-9 dated 6.9.2022,

the fax of acceptance dated 30.6.2022, work order no. 27984081 datcd

15.7.2022 and work order no. 18033064 dated 17.2.2023, entered by thc

applicant with IOCL, is for execution of the work of fjPCC-Og Ilinginccring,

Procurement, Construction and Commissioning) package for Catalytic Dc-

waxing unit for Petrochemical and I-ube Integration Projcct "LuPech (Jl tt)" at

IOCL Guj arat Refinery, Vadodara Guj arat India. Whilc arguing that thc

contract entered into identifies two separate set of supplies [i I works contract

for IIPC work pertaining to IIPCC- 1 proj ect; & [iil supply of imported materials

for the said project, the applicant ignores a major I'actor viz that it is lJu1prun
turnkey EPC contract. fherefore, to divide a turnkey IIPC contract into two

parts, is legally not tenable. Though they have entered into two diffcrcnt work

orders, as listed above, ongoing through the workorders provided along with thc

application, we find that the work orders are similarly worded cxcept fur the

amounts. It is an undisputed fact that IOCL, post issuc of tendcr docurncnts,

had a re-think and issued an addendum by carving out the loreign supply ol

goods IIISS] as a separate work, primarily to avail the benefit of Manul'acturc

and other Operations in Warehouse Regulation,2019 [MOOWRI by fictionally

dividing an otherwise single turnkey contract into Ial supply of goods and ]bl

supply of services.

22. Now, moving on to the first question on which the applicant has

sought ruling as to whether thc contract is a divisible contract or singlc ancl a

composite contract.

22. At the cost of repetition, it is an undisputcd fact that thc applicant

has entered into a turn contract for EPCC-O9 f lrngineering, Procurcment,

Construction and Commissioning) package for Catalytic De-waxing unit lor
e9.b'?!\r.l/<t;\ F(,,? #.iP.rtochemical and Lube Integration Project "LuPech (Jl8)",.r7lr*.))--<i,

$'P/ ri:i'' '..Y$*trev, 
vadodara Gujarat India. under this singlell i I .i';?,;js'

il=..f Y;il lEil
{t'.\ (irr /?j!
\iiris___4i,V
"Willliis:,n'

_ 4.1,,O. ., -.;<, .

at IOCL Guj arat

turnkcy contract
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consequent to an addendum, the applicant has entered intc two work orders witlr

IOCI-. It is also stated in the FOA that the total lump sum value shall be Its.

587 554tt702 and IJSD 734934 Lie Its. 5 6523773.941.

23 . Now, work order No. 27984081 dated 15.7 .2022, describes thc

$cope qLwork as follows viz

llidcler shall execute the work on Lunrp Sum T'urn Key Basis (LST'K) with single point
respon.sibility. L'he scope o.f work includes Projecl ll[anagentent, Consistenclt Chec:ks.,

lle,sicluul Process lingineering, l)etailed Design lingineering including IIAZOP/|IAZIDiSIl,
.\tuc{.y' & Other Sc1/i:ty Studied a,s mentioned in l}iclding Docuntenls, Site enabling Jobs

inclurling grade./illing and roads. 'l'opogyaphy sLr't,c)) and Soil lnvestigation, undergrounct
scctnninp4, Deruolition/Dismanlling of'existing4 slructures/Re-routing works as mentioned irr

the bicl and co-ordination Jitr tha solne with Owtrer'/PMC, Complete procuretnent (including
('hcmicols, catal1tst,s,./irst./ill q/'clternicals and lubricants consltmables, special tools urul
tucklcs, Pre-Conrmissioning Syture,s, Comnissionirrg Spare,s, Sitart-up spares & Mandotory
Spares), l;abriccttiort, Manular:turing. quulity A.vsurance, InsS:ection & Iixpediting, 'l'hirci

l'urt1' Iitspec/ion. Supplies, 'lr^unsytorlation, Insurunce., llec,ei1tt, llmdling & ,\torcrge o/'ull
licluipmenl, Mater"ial,s, Items cmcl other Construc:lion A4aterictls ot ycrrcl/site, I;abric'crtion,

tr:;scntbly. Conslruc:liort, lirec:lion, Installation oI all Stlctnt ntachinery including civil,
,\trtrc'turcrl, Mechcrnic:ul, Piping. l'lctnt Sa/bty, lllcclriccrl ancl In,slt'umentalion including tie-
irt:;, 'l'esting, cctlibroliott, Insulution and re,fractor'_y, u,orks, Pointing, l'.ireproofing, l"irst /ill
of chcmiculs and lubricants, Obtuining all Statrrlory Approvals (except for lint,ironment
L'leurunce), l'recomntissioninll <9 Mechanical Conrpletion r7/'l'lan, Preparation ry' plcutt

specilic operating manual,s, Starl-u1t, Commissioning and Performonce Guarantee'l'est Runs

(PG[R), Ti'aining of(huner's O&AI Personal, cotlsLtmables (Chemicals & Lubricants).for" 6

(Siil tnonth,s of operation, conlract closure activilies of the Catalytic de-v,axing Unit
(('t)WU), Control roon1, Sult,slution, Laborcttor.y cmd interconnecling syslem as per llidding
clocuments, cutd l,-inal invoice/billing and handing over of the ./ocilities v,ith I'-inal ctnd "As

tltrilt" clrau,ing /doc:untentation, strptply oJ'spars v,ilh necessary support and service,s tluring
cleJbct liubility periocl and supl:l.v qf Chenticals, desiccant/adsorbent, Catalysts (Other than

./rae issue), 7'ool & T'ackles, (-.on,suncables, Lubricanls, Refrigeranls, for inilial charge antl
raplenishment of ary loss o.f'these: during Commissioning up to handing over qfter successful

l) (; L' ll o/' t he fcrc il i t ie,s.

On goinl, through thc scopc o',f work in respccl" of work order no. 1tt033064

clared it7.2.2023, we find it to be verbatim the afbre-Inentioned scope of work.

24. Iiurther, under work order no. 27984081 dated 15.7.2022 for Rs.

5tl7554tt7o2l-, under the 'flcacler text' it is mentioned that single order

27984081 is placed to the applicant [including impoftcd materiall; that 10%,

rnilestonc payment perlaining to tbreign supply has already been released to

party along with GS'l'; that as pcr Lender condition with reference to MOOWR,

scparatc purchase ordcr shall bc placed for imported matcrial indicated in clause

no. 2.l.1 cll'LS'I'K SCC; that a scparatc PO 18033064 has been generated for

I'oreign supply componcnt as pertender corldition & no separate GS'f would be

payablc cln such items.

1 FOR
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25. Thus, it is clear that both the work orders which form part of thc

contract i.e. supply of EPCC-09 [Engineering, Procurement, Construction and

Commissioning) package for Cxalytic De-waxing unit for "Petrochemical and

Lube Integration Project "LuPech (J1B)" at IOCL Gujarat Refinery, Vadodara

Gujarat India, cannot be executed independently. There cannot be supply ol

goods without a place of supply. As the goods to be supplied involvcs

movement andlor installation at the site, the place of supply shall be the location

of the goods atthe time when movement of the goods terminates for delivery to

the recipient, or moved to thc site for assembly or installation, in tcrms of

section 10(1Xu) & (d) of the IGST Act,2017.'I'hus, work order 1ti033064 is

not a complete contract,unless tied up with work order no.279tl40tl1.

26. Black's Law Dictionary defines that "a severable cctnlracl, also

termed as divisible conl"racl, es a cctnlrecl that includes lwct or tnore promises

each of'which can be en/brced separately, sct that failure to per/ctrru one rt the

promises does not necessarily put the prctmises in breach of the entire conlracl" .

In the present context, supply of goods, their transportation to [OCL's site,

supply, installation, testing and commissioning and related services are not

separate contracts, but parts of an indivisible composite works contract, as

defined under section 2(ll9) of the GST Act, with 'single sourcc

responsibility' .

2l . Further, the addendum-O2 (Commercial), in respect of bidding

document no. 0771S4c|'llluPech(Jl ti)/LS'fK-g, issucd on 12.2.2022, sLates as

follows [relevant extractsl :

YF
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l:Pcc.o Pi }:,C41' Al,Y'tl( D[\]r\X (cDwu)r0[IIG til(11'
CK,'\(;

m
W"P[TRocllu]llc AL AI{D LUBE INTICRATION PROJICT

ul,uPech'(Jl8)" AT

fe t0ct, GtlJ ARAT R[T'IN[RY, VADODARA' CUJARAT' INDL\
lndlan0il

MAT

(a) Thoss Genrlral Condili0nS ol Contract shall, on i$sua of lho L8tte(

of AccoPtance i0 t[s CONTRACTOR, constitute a fitm contracl l0r ths

saio and $,jPPlY to the 0WNER of all materiais as datermined bY the

CONTRACIOR rvithin the scoPe o{ servhes lo be necessary to

establish, conlntission and oPerate (so far as concems mandatory

sparos) the PlanUUnit al tho Price of materials specifled in the Price

ScheduletForm SP.lA and SP'IB, lt is herebY clarilied that the said

conlract shall includs a contract lor the sale and supply wilhin tha Price

ol nralerials (and anY recoveris$ in resPecl thereof under anY PoiicY ol

rns,:ranco) o{ all maleriats required lor the rePlacement of any delective

matsnals and anY matetials losl, damaged or destroYed during transit,

ct30?c

66C CI3.0 2 t Ihese General Conditions Of Conlraot snril, on lssue of the

Le[er ol Acceptaoce ro lha CoNTRACI0R, conslilute a lim

aod indrvisrble contlacl for the salo and supPlY, lo the

OY/NER, ol all materials roqurlsd for rncorPoration in tfle

thE CONTRACTOR,germanenlworks as determined bY

wrlhrn thg scoPe ol work, lo be nocessary lo establish,

crrnmrssion and operate (so far as co|lcelns mandatory

spares) the Planu Unit delivered on CIF basrs at tndian pod

of CONTRACI0R's choico in resPoct of imporled materials

and delivered ex'iaclory in respect ol olfrsr mat':rials, at the

gtl1e of matenals sPecilled in lhe Price Schedula lt is heroby

clanfied thal lhe said coniract shall include a ccntracl lor the

sale and suPPlY wilhin lhe Prce ol maierials (and anY

recoveries ii1 rssped thereof under any policy o{ inzurance)of

ail materials requ ifed for lhe rePlacemen tof any defective

rnalerials and anY matenals lcst, damaged or destroyed

transil, slorage, fabricalion, ereclhn or otherwi$o Pri0f

lb) All rnateriais imporfed info India shall be cons[ned either to the

Swrlf n oitorr.ru iOrurRecroR as the consiEnee o{lhe materials'

(c) lf the malerralis consigned to the OV'lNER, the trtle to the materials

iia1uest in the OWNEias s00n as the matedal$ are placed kee 0n

board (Ft)B) for consignment or ultimate consignment tc lndia fot

deiivery lo the 0WNER.

storage, labrication, eredion

Completicn Ce{rficate.

or othgnvise prior to the is,sus sl the

during

issue ollhe ComPlelion Certifhate.to lhe

(d) ll the ri,aterialis consigned lo the C0NTRACT0R, the material shatl

be lransfened by the CONTFACTOR to the OVr'NER bY waY ot High

Seas $ale, by endorsemenl ol the Bilt o{ LadrnglAiruaY

Billl0onsignmenl Note bY the C0NTRACTOR in lavour of and in the

name of the OWNER, Title of the material in such case shail Pass to

the OWNER 0n ertorsementof lhe BitlolLading IAinraY Billin lavout

of the 0WNER ln the absencs olany separate 0l specillc High Seas

Sales Conliact covering such matenal these General Condilons 0l

Contract shall operate as a contract l0l the High Seas Sale of such

maleilal

Composite nature of the contract is clear from the aforelnentioned addendum.

'l'he two promises - supply of thc goods and the supply of services - are not

separatcly cnforceable in the present context.'l'hc recipient has not contracted

Ibr cx-I'actory supply of matcrials, but for the composite supply, namely works

contract service for IIPCC-09 [Ilngineering, Procuremcnt, Construction and

Commissioning) package fior Catalytic I)e-waxing unit for "Petrochemical and

Lubc Intcgration I'rof cct "l.s|)cc:h (J18)" at lOCL Guj arat ltefinery, Vadodara

Gujarat India. A bifurcation of the turnkey contract into two further work

orders, would not changc its classification. 'I'he contract no.,

077154c1'l'l'Lupech(J18)/LS1'K-9, encompassing the fax of acceptance, work

ordcr nos. 27984081 {k 18033064, being a turnkey contract, leads us to the

conclusion that the turnkey oontract entered by the applicant with the IOCL, is

a works contract as defined u/s 2(119) supra. Iiurther, there is nothing on

rccord eithcr in thc application or in the additional submission averring that the

I lPCC-09 [ Engineering, Procurement, Construction and Commissioning)
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package for Catalytic De-waxing unit for "Petrochemical and Lube Intcgration

Project "LuPech (J18)" at IOCL Grjarat Refinery, Vadodara Gujarat India, is

not an immovable property.

28. The aforementioned view is also substantiated in the Constitution

Bench judgement in the case of \zls. Kone Illevator India Pvt. Ltd., supra,

wherein it was held as follows:

38. Reference to the aforesaid authorities is for the purpose that posl the
constitutional amendment, the Court has been inlerpreting a conlracl o.f'work, i.e.,

v,orks conlracl in the constilutional backdrop. In certain cases, v,hich involvc
transJbr o./ property and also an elemenl o.f'service in the conlexl of'work renderecl, it
has been treated as works contract.

39. T'he essential characteristics have been elucidated by a three-Judge Bench in
Larsen and Toubro (supra) thus :-

"As theverytitle of Article 366 shows, it i,s the definilion clau,se. It
starls by saying that in the Constitulion unless lhe contexl otherwise
requires the expressions defined in that article shall have lhe meanings
respectively assigned to them in the article. 'l'he de/inition o.f expression
"tax on sale or purchase of the goods" is conlained in clause (29A). I/ the

first part of clause (29A) is readwith sub-clause (b) alongwith latt"er part
of this clause, it reads like this: "lax on the sale or purchase o./ the goods"
includes a tax on the transfer of property in goods (whether as goocls rtr
in some other.form) involved in the execution of'aworks conlracl and,such
transfbr, delivery or supply o.f any goods shall be cleented to be u sale of'
those goods by lhe person making the trans.fbr, delivery or supply and a
purchase of'those goods by the person towhom such trans/br, delivery or
supply is made. I'he de.finilion oJ "goods" in clautse (12) is inclu,sive. It
includes all materials, commodities and articles. I'he expression "goods"
has a broader meaning lhan merchandise. Chattels or movables are good,;
within the meaning of clause (12). Sub-clause (b) reJbrs to transfbr o/'
property in goods (whether as goods or in some other./brm) involyed in
the execution of a works contract. T'he expression "in some other.fbrnt"
in the brackel is of utmost signfficance as by this expression the ordinary
understanding of the term " goods " has been enlarged by bringing utilhin
itsfold goods in aforwt other than goods. Goods in some otherform v,rrulcl
thus mean goods which have ceased to be chattels or movables or
merchandise and become attached or embedded to earth. In other v,rtrds,
goods which have by incorporation becorne part of immovable property
are deented as goods.'I.he de/inilion o.f"'tax on the sale or purcha.se o/
good,s" includes a tax on the trans/br o.f'properly in the goods as good.s or'
which have losl its .form as goods and have acquired some other firm
involved in the execution o.f'a works contract. "

40. On the basis of the aforesaid elucidation, it has been derluced that a transfer o/'
property in goods under Clause (29A)(b) oJ'Article 366 is deemed to be a sale of
goods involved in the execution of a works contract by the person making the transfbr
and the purchase o.f'those goods by the person to whorn such transfbr is made. One
thing is significant lo note that in Larsen and T'oubro (supra), it ha,s been statecl thot
aJier the constitutional amendmenl, lhe narrow meaning given to the term "works
conlract" in Gennon l)unkerley-l (supra) no longer survives al presenl. Il has been
observed in the said case thal even d'in a conlract, besides the obligalions o/'supply
of goods and materials and performance of'labour and services, some arJditional
obligations are imposed, such contract does not cease to be works conlract, /br the
additional obligations in the contracl v.,ould not alter the natttre o.f-the contrcrct so
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long as the conlracl provide,s .fbr a contract ./br works and satis./ies the primary
descriplion of'utorks contract. It has been.further held that once the characteristics'
ot' elements ef' v,ovl$ conlract are satis.fied in o contract, then irrespectivr: rf
uciclitionul obligalion.y, such conlracl would be cctvered b1t the term "tvorks contracl"
becou,ye nothing in Article 366(29A)(b) limit,g the term "\t,orks contract" lo contracl

/br lobour andservice only.

42. tlt thi,y.f uncture, it is'conrlign to.stale thulJbur concepts have clearly'enterged.
'l'ha1,61ys (i) the v;orks conlracl is an inclivisihle contrac't but, b.1t legal .fiction, i,r'

tliricled into luto part.s, one.fin'rule of'gooc{s, unc.{ lhe olher.fbr sutrtTtly'o.f'labour anc{

,s'eryice.s', (ii) the concepl o./ "clominanl natura te,st" or,./itr that matter, the "clegree

of inte.ntion test or "oyeru,ltelming component test".fbr treuting a conlract as ct

v,orks conlracl is'nol applicable; (iii) lhe term "works contracl" as Ltsed in Clause

Q9,4) o/.Article 365 of'the Constitution takes in its sweep all genre oJ'works conlracl
and is not lo be narrowly con:ilrued to coyer one species o.f'contract to provide for"
lobottr ctnd,sert,icc ulone; trnc{ (iv) once the charur:leri,stics of'works conlracl cre mel
yt)ilh in o conlrctct enterecl inlo beht;een lhe oartie,;, at'ty additional obligation
incrtrporated in the conlracl y,ould not change lhe nalure ofthe contract.

29. In view of the forcgoing, we find that the contract entered into by

ihc applicant rvith IOCL is not a divisible contract, notwithstanding the fact that

thc turnkc,v- contract, as mentioncd above collstitutes two diffurcnt work ordcrs.

thc pcrformancc of which is intcrconnectcd ar-rd interdepcndcnt.

3 0. 'l'he applicant has thereafter sought a mling on whether thc

compor)cnt o[importccl goods rn'ill be taxablc at the time of supply at the timc

of importation or as a scrvicc at thc time of incorporation in the works contract

ie whcn thc crcction, cotnmission and installation of goods takes place.

3 1 . Iiurthcr, the next cluestion on \^,hich ruling is sought is that once

thc' irnportecl goods arc solci on IISS to IOCL k clearcd from Customs on

paymcllt ol' I(iS'l' &. latcr wlrrlil such goods aio ercctcd commissioned and

installed by the applicant Iai vr,licther the goocls can be subject to GST twice

llrst as salc of goods and thcn as sale of serriicc; and fbl whether the value of

goods sold on I ISS can be addcd to value of works contract merely becausc

srrch duty & IGS'I'paid goods arc incorporatcd in the works contracl by way ol'

crection, commission and installation.

32. Ilelorc answering these questions, it would be prudent to first deal

with thc l'acts. In tcrms of'thc contractlwork ordcrs, the applicant would supply

thc irnported goods to IOCL on IISS basis; that the bill o[entry shall be filed in

thc namc of IOCL under MOOWI{, 2019; that the applicant would clear the

irnportccl goods Ibr and on behalf of IO L; that the payment of custom duties,
t0P
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cess and IGST shall be regulated as per the provisions of Customs Act, 1962 &.

Customs Tariff Act, 197 5.

33.1. Before moving further, we would like to reproducc thc rclcvant

extract of sub section (2) of section 7 and Schedule-Ill of the CGSI'Act, 2017:

Sub section (2) ofsection rclcvanl cxtract I

(2) l{ofi+,ithstanding anything contained in sub-section (l),-
(a) octivities or transactions specified in Schedule III; or
(b)

shall be treated neither as a supply oJ'goods nor a supply o.f'services

SCHEDULE III
Activitics or transactions which shall be treated neithcr as a supply of goods nor

a supplv of servicgs: Irclcvant cxtract]

2.....
8(a).. ..........;
8(b) Supply of goods by the consignee to any other person, by endorsement of docurnents of title

to the goods. after the goods have been dispatched fiorrr the port of origin loca[ed ourtside
Irrdia br"rt before clearance tbr home consunrption.

33.2. We find that in terms of Schedule III, read with section 7(2) of the

CGST Act, 2017, supply on I-ISS basis, is treated as ncithcr a supply of goods

nor a supply of services. Thus, the question of levy of GST on such supply,

does not arise.

34. Now the taxation of goods post IISS sale to IOCI,, aL thc tirnc oI

importation, is not within the jurisdiction of this Authority as it is a mattcr to bc

decided by thc jurisdictional C'ustoms Authority in tcrms ol Customs Act,, 1962

and Customs 'l'ariff Act, 197 5. Wc therclorc do not wish to cntcrtain thc

question it being beyond the jurisdiction of this Authority.

35. Flowever, we would like to address the ncxt portion of thc clucstion

ie whethcr it would bc taxablc as a service at thc tirrc of incorporation in thc

works contract ie when the erection, commission and installation of goods.

Now, additions and inclusion, as far as valuation under CGS'| Act, 2017, is

conceffIed, is governed by section 15 of the CGS'I' Act , 201 7, which statcs as

f ,
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Section 15. Volue of Taxoble Supply.-
(l ) 'l'he value o/ a supply o./'goods or services or both shall be the transaction value,
which is the price actually paid or payable for the said supply o./-goods or ,sert,ices or
both v,here the ,supplier and the recipient oJ'the ,supply are not related and the price
i,s' the ,yole consicleration./br the supply.

(2) T'he value of supply shall include-
(a) any laxes, duties, ces,\es, _fues and charges levied under any law.for the tirne
being in.frtrce other than this Act, the State Goods and Services T'ax Act, the
(/nion 'l'errilory Goocls und Services 'l'ax Acl and the Goods ctnd ,Jervices 1'ax
(('ompensntion lo Stulc,s') lct, i/ chargetcl .sepurately by lhe supplier;
bLtuuwuatLh!4 r h c s' u pplier is liable lo Duv in relation to such .5'7111p11t bul
u,hic'h ha.s' been incurred bv the recipient o/ the supply and not includecl in thtt
t)r ice ucl il id or nflv0 for the or serylces or thl.t (.t v nct ble ho
(c) incidental expen,scs, including commission and packing, charged by the
,supplier to the recipienl o.f a supply and any amount charged/br anything done
by lhe supplier in respect of the supply of goods or services or both at the time
o.f , or beJore delivery o.f goods or supply o.f'services,'
(d) interesl or late.fbe or penaltyJbr delayecl payment ,t'rry consideration.for
any supply: and
(e) subsidie,s directly lirlred to the price axcluding subsidies prot,ided hy thc
Central (]overnment and State Governments.

Iixplanution.- I"or the purposes of this ,sub-section, the amount of
subsidl, shull lte included in the value o.f'supply o/ the suptrtlier who
receives t hc,s'u bs icly.

What \ /ill be included and excluded in the valuc of supply, is governcd by sub-

scctions 15(2) & (3) nf the CGS'I- Act, 2017. In terms of sub-section l5(2),

ihid, thc valuc ol'supply shall include any arnoLrnt that the supplier is liable to

pay in rclation to such supply w'hich has been incurred by the rccipicnt of the

supply and not included in the price actuallv paid or payable for thc goods or

scnriccs or both. 'l'hc IIPC contract, we find, cncompasses both the supply ol'

goods and scrviccs. At thc oosl of repetition, thc contract is for executing

IIPCC-09 [inginccring, Procurcrnent, Const"mction and Commissioning)

package fbr Clatalytic I)e-waxing unit lbr "Pctrochemical and Lube Intcgration

I)r'oject "l.uPcch (JlU)" at IO(ll, Grjarat I{el.rncry, Vadodara Gujarat India.

Iiurthcr, a-rcading ol'the contract with the tr,r,o work orders and amendment to

thc contract, dcpicts that thc applicant, during the course of importation and

bclore thc goods rcach the Customs lronlicr in India, enters into a I ISS

agrecmcnt with IOCL, transfcrring the ownership of the goods to IOCL at thc

agrced price in the contract. l'he applicant ciears the imported goods for an on

bchalf'of'IOCl..'l'his is primarily to avail thc bcrrcfit of Manufacture and othcr
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of the contract, is liable to provide the goods fsupplied on FISS basis to IOCL]

and thereafter in terms of the work order these goods are supplied back by to

the applicant as r0'Free Issue Materials". Ifence the submission that this valuc

is not to be included in the transaction value in respect of works contract scrvice

is legally not tenable more so since the applicant is contractually boundiliablc

to supply both the goods and the services. fhercflore, in terms of scction 15,,

ibid, the value of such imported goods would form aparl of the transaction valuc

lor payment of GST.

36. The applicant during the course of personal hearing on 2u .10.2024

& consequently in their rejoinder dated 30.10.2024 has raised an averment that

the imported component was purchased by them; that subsecluently it was

supplied to IOCL; that the cost of the same was paid by thcm & not by IOCL &

hence the question of invoking 15(2Xb), ibid, does not arise. Whilc rnaking this

averment, the applicant has ignored the fact that though thc importcd goods

were purchased & the cost of the same was paid by thun, thcsc goocls wcrc

subsequently sold to IOCL on IISS basis. Irurther, if thc averrrent is that thcy

have borne the cost of the said imported goods, thcn thc qucstion ol not

including it in the transaction value for the works contract, is not tenablc in

tcrms of section 15 of thc CGS'f Act,2017 .

37. In-fact the issue of rvhether frec supply would lorm a part o1'

transaction value, is no longer res integra having becn dccided by thc I Ion'blc

Chhattisgarh I{igh Court in the case of M/s. Shree Jeet'l'ransporlr r, thc rclcvant

extracts of which are reproduced below viz

1. (o) T'his instant petition is /iled io chollenge the orcler dated 2B-2-2022 (tlnnexure - l'i|)
passed by the Appellate Authority.for Advance Ruling, Chhattisgarh (for brevity 'the AAllt')
as no decision was rendered in terms o.f Section l0l (3) o.f lhe C'enlral Goods and Sert,ice
'l.ax Act,20l7 (for brevity 'the CGST") and the Chhattisgurh (]oods and Service'l'ax Act,

2017 (for brevity'the CIIGST") and the order datecJ 4-1-2021 (Annexure P/6) pctssed by
the Authority for Advonce lluling, Chhattisgarh (for hrevit.y 'the AAll') to be illegul wherain

it was held that Goods ancl Services l'ax (for brevily 'the GS'[") v,ould be leviuble on the

vulue of diesel provideri h),the service recipient liree o/'Cost (/or brevity'ltOC').

(c) T'he petitioner is a Goods T'rcmsport lgency (Jbr brevitl, '11ru G'I-A') service provicler,
..... As per the proposed larms of agreemenl, il wcts ogreecl that the petitioner v,ould

provide trucks/trailer,s ctlongwit.h driver.for transport.ation ry''goods belonging to lhc :;ervice
recipient on a day-to-day and non-exclu.sive basis and./urther us pcr Cluuse 2 of the clrufi

Clause 13 of work order No. 27984081 dtd 1"5.7.2022 & work order no. 18033064 dated tl.2.2023

f
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ug!'ecffient, the sert,ice recipienl v,ill be responsilsleJbr proviclingfuel in the trucks/trailers
:;uppliecl hy the petitioner on fi"ee of cost basis (ltOC) therehy il was ag;reed that c:ontponent

ol flrcl wouldnot he the responsibility of the petitioner,vtho is aGT'A, in the scope o.f se.rvice

rr:cipicnl

2.2 .. ..... Ir is expressly clarified that lhe value o-fJitelwhich is in the scope, r-'1 tha
Contputy shall b1t no tneans be inlerpreled as additional con,sideration paycrble Jor the
transportcrtion serttice provided h),the Ti'ansprtrler or hcwing been prot;ided to the vehicle irr

lieu of freight. T'he said .fuel u,oulcl be is,sued bv the Compan.y .for exclusive usage, as u
(onsLtttluble, in rhe underlying trcutsportation only 61v1sl lhe ownership of the./uel utould al no

ltoirtt he trunslbrred lo lhe'l'rurr,sprrler or to lhe vehicle engoSlecl.

7" 'l'ha question./ull.v /itr t:onside:rcrtion is thcrt
"v,hether diesel /illecl by the .servicc recipient l"o(.) in the truck of the G'I',4 can be adtled to
valut: o/ suppht being rendered by the GT'A .for the plrpose of levy of GST' under the CGS'I
Acr, 2017 '? "

l3 'l'he AAllby its order datecl l-1-2021 heldthut the cost r{fuel though is not includecl in
the scope o.f'work o/ the petilioner and the rJiesel is pt'ottidetl li'()C: b,the selrt'ice. recipient
woulel nevertheless would be urlded to the value of tuxable sarvice ./ttr the purpose of GST' on
upplication qfSec'tion l5 (l) reat! yvith Section 2 (31) of the CGS'('. It v,as./urther held tlrctt

s'inc:a./ilel \t)Lts on esscnlial ingrt:cliutl withou.t v,hich lhe transpctrl ,service cannol ba rettclered,
lhe c:ost o./.fuel cannot be ignored.

1.1. 'l'he petitioner having not scrti,slied with such ruling;, /iled an appeal he.fore the . ppellale
Auth<trity i.e. AAAI| wherein the ltlAR pas,sed an orcler dated 28-2-2022. T'lte il,[e mber of the
('GS'l' K)entral) upheld the vietv; of the AAlt anr{ held that dir:sel, which is iillcd lloC b,r- thc
.;ct'r't(:e rL:cipient irr lhc cngugt-"'cl c'lrurlerecl (clerJic'utecl) vehicles us per lhe proposed rirqli
(!.gt'ectnttttt trou!l .lorni ltru't rt,/'tulue o.f sutrtpll,of .saryice churgecl bt'the appellunt antl
rrp:plic:cihlc rute ol tiSl'vtus lo lte levicrble v,heretr.s the ,5'G5'7'\v[r:mber heltl lhql c:onsidering
tlic provr.siorts of Section l5(2,t(bl u,hich provide,s thol an.v ctnrourtl thal the supT.tlier is liahla
lo trtctt' in relution to such suStitly, ltut which has l.teen incurred by' the recipient oi the suppl-y,,

rloas not inclucle lioC diesel.for lhe sirnple rectson llrul the liqhility to pcty.fin" the cliesel es per
rirrtli conlract is of .service recipittitl.

20(c) In the case in hancl, as per the proposecl aglreenrcnt/conlracl, the -/uel (diesel) is not in
the sutpe o;/ thc sert,ice of'the Ttetitioner. T'he agreenrcnt purports lhal the luel v,oukl be free
of'cost busis.for trarrsportutiort o./'the goods and.fitel would be./illed by the service recipient

.fbr trunsportation.

21. 'l'he veryt cle.finition attd existe nce o/' the pctitioner who is to provide transporlcttiorr
scryice, by plain ancl sintple inlerpretation would Tsoinl out the entire business and survival
i,r premised and interdepenck:rii ou thc vehicles .fbr lransporturtion of goods. T'he obvious

firclor v,ould he the vehicle. cannol runwithoutfuel.'l'ha.refore, lhe design of the entire aclivitt,
ol (i'ltl i,s' basecl on supTtllt oJ'.fuel lo the respeclitle vchicle,s. hr absence rlffuel, the the entire
bu.sinc.;,s crctitti\ttttould starrcl rt,'rcstecllo provicle:;ervice..T'here.fbre, the need of./ilel is gluetl

fbr surrtit,ul o./'cr (;'l',4. I/ thc (;'l'^1 hus stitchecl up to ltrovicle service by ohtaining./uel on l;O()
busi,v b.1, s11r1,'.rc:l vvith recipieril Contpany, this phenoruenon would lranscencl the ctctivitl'
v,hich reflects a broader shifi. irt nume of contract, lherefore, the ret)enue has power lo remove
the lid to./incl out the object crnd purpose.

2-2. In the instcutt cuse, the scope o.f supply as tle./ined in section 7 of the GST' Act purports
"all ,fornts o.f',sr,rp;tly oJ'sen,ic:es" made or ograed to be macle for considercrtion "in the
coltrse" or ".filt'therance r1/'business". T'he worcls usr:d in Seclion 7(1)(a), "in coltrse" or
"furthercrnce o.f'busine:;s" woitld lttint out aboul sert,ic:e to be provided by the transpor"ler o.\

u G7't1.'l'he conlenlion r.tf pet.ilioncr that the "consideration" is required to be con./inecl us

per the lerms o/'agreenrenl ccrrutot he given a literul inlt:rpretation. Section 2(31,) of the CC;,!'l'
2A 1 7 nranclates thal " consiclcrutittn " in reluliort to st.r1rytl1t qf goods or services includes - (a)
un)) payntent whelher in tnonev or olheryvi,se macle or lo be marJe; (b) monetaryvalue o/'any
act or .fbrbeorcrnce .fur the inclucernent of supplv of goods or services. Reading of section
2(31 ) along u'ith .scrtpe o.f'sLtpltb, ,,t definecl u/s 7(l )kt) make:; it clear that the petitioner v,ho
i.; u G'l'r'l u,unlecl to lrcrrt,sstorl lhe goods.f'or recipient. 'l'he recipient is not cr Ci'l'A or engogetl
in husines:; oJ'lrttrt,sporl. Con:;ecluently it is the pelilioner (iT'A "in course" or "furtherunce

of'busine.ss" hcts agreecl to supplt,the gooel:; or :;crvice./br consideration. When it is thc
printurll btrsiness o/'the (;7'1, in order to ctllov, running the vehicles bv Jircl, it is a potentiol
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combination. If that part of responsibility is delegated by wuy of on agfeentenl to lhe
recipienl, in such a case, the recipient would slep inlo the shoes oJ GT'A as its componenl and
would be playing central role in setting naruatives.

23. Section 7 of the Act explains lhat expression "supply" would
include all forms of supply made or agreed to be made for consideration in furtherance o.f

business by the supplier. So the nature of business would be the decisive factor and if such
consideration is shifted by entering into agreenxent, it would be encroaching upon turf o.f
G.T'.A., and would only be a collective enthusiasrn and that stalulory liability cannol be

evaded. As has been laid down by the Supreme Courl in CLP India Pvt. Ltd. Versus Gu.jaral
Urja Vikas lVigam (2020) 5 SCC 185 , the parties by agreernent cannot over-ride the stalutor';t
provisions in relation to matter of tarilf.

25. Sectton I5(2)(b) says that the value of supply shctll include any amount that the supplier
is liable to pay in relation to such supply but it has heen incurred hy recipient of supply antl
not included in the prices actuolly paid. T'his section imposes stcrtutory obligation. 'l'he verlt
existence rf petitioner as GT'A is .for goods transport. l{ctturally, il would be the obligation

for the GT'A lo run. lhe ttehicles and this factor needs cr nteritecl ctl.tention. 'l'he prortision of'
Section 15(2)(b) has been tried to be b1,-passed b1t lhe af!'eentenl wherein lhe cliesel v,os

agreed to he supplied ltOC by service recipient to the GI'A. lfu,e look inlo the./acts by other
angle, the expenses to fill the diesel in vehicle in furtherance o./'supply of service in norrual
condition was to be incurred by the G'I'A and it was his liability to fulfill such supply.
However, in this issue, the expense offuel has been agreed to be incurred by the recipienl hy
agreement and value o.f diesel is excluded to evaluate the value o/ supply. T'he :;lcrtulor.tt

provision of Section l5(2)(b) takeswithin its sweep tovalue, which is incurued by recipient.
T'herefore even by agreernenl in behtteen the GT'A and sert:ice recipienl, lhis statuto4t licrbility
cannot be sidelined and the merited attention of the stalute sets a red line.'l'here./brc, in lhe

instant case, the value o.f service agreed to be provided necesscu'ily v,ill depend *t lhe nctlure

oJ'service and the nature of business. I.he petilioner who can survive to run the busines:; oJ

goods transport on fuel therefore cannot claim thal the diesel is sr,tppliecl b1t the serttice
recipient free of cost, as such, it cannot be included us lhe fuel is an inlegral part u.setl in
providing the T'ransportation Service and is essential for GT'l provider. Without .filel the
entire business of GTA connot survive. T'herefore, .frul being an integral part cunnot he

bifurcated to over corue a tax liability.

26. Anolher subntission is made thal the model GST'low proposed lo include in,Secliort
l5(2)(b) of CGST'Act "lhe value, apportioned a,s appropriate, oJ'such goods qndior service.s

os are supplied directly or indirectly by the recipient of the supplyfree o/'charge or at reclucecl

cost.for use in connection with the supply of goods and/or services being valued ". 'l'here.fore

by such provision,_frnn supply wqs included to be valued. Ilowever, in the final GS'|. latr,, lhe
provision oJ'free supply by the service recipient was excluded. It is contended that the

transaclion value was an inclusive part in the proposed Model GST' law under clause (h)

Section l5(2) o.f the CGST'lct. l'he provision to be added as per nrodel GST'Lav, in clause
(b) of Seclion I5 (2) reads as under : "(b) the value, apportioned as appropriate, o.f'such
goods and/or services as are supplied directly or indirectly hy the recipient of the supply free
of charge or at reduced cost Jbr use in connection with the supply of goods and/or being
valued ... . "
T'he submission that /ree supply by the service recipient has been excludecl as per.final GS'I'
Law. T'herefore, the legislative history in the dra/i GST' Law is required lo he seen. It is

contended that there is a conscious ornission by the Legisluture lo include value rf .'./ree suppl.y
by recipient to evaluale lhe enlire supply. I.he refer"ence is macle to case law reporterl in
(2022) l0 SCC 700 A1ohit lulinerals Pvt. Ltd (supra).

27. Ilowever, v,hen we exanrine the./ittal GS'l'l,ou,, Seclion l5(2)(b1 include,s lhol cuty urttourtl

thut the supplier is liable to pay in relcttion to such suppl.y but hu.s lteen incurred by lhe service
recipient end not included in the prices paid or to be payahle is lo be taken inlo uccounl lo
value the service answers lhis cluery. 'l'he Legi,slature ha,s cutegorically envelopecl such kincl
o.f supply within the ambit unless exempted by ony provision. l'here.fore, lhe empha.sis c:crnnol

be made ot this stoge while interpreting the provisiorts of Section l5(2)(bl qf the CIS'I'Act,
2017 u,ith the proposed GST. Luv,,specially taking into consiclerqlion lhe nalure of'bu.sines.s

b),GT'A, the service prot,ider.

30. Again when we examine the nature of busines,s of the petitioner, who is a G'l'A, the nucleus
oJ' survival of business shovts that lhe business of' petitioner entirelv .sro't,it'e,s otl

transportation. Since the transporlation inter-alia is an inter-dependent on suppllt of .filel, irffi'
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t4'ould be a c:rucial contponen! lo run the business o-/'GT'A. If such integral part oJ'survit,ol of
rein,y ure held by s'ervice recipiutt, in such a cuse, it u,ould be actually doing the substonce
adclition of G'l'tl survit,crl. T'here.fore, the Circular cluted BthJune 2018 on which the petitioner
lrietl lo rellt upon v,ould not ha of uny help especiallt' considering the nalure of business ancl
the prrn,i,yiotts o.f S'ection 7(1) (cr) und l5(2)(b) of ('CiS'l'Act.

31 ... . ... In view o./'the ohservations mude in foregoing pcrragraphs the initial orrJer
ptr.ssecl by the rl.4ll on 0,1.01.2021 shall revive artd it i,s ohservecl that lhough the diesel v,cr,s

provicled./iee ct/'cost by the service recipient, it woulcl nevertheless be adclecl to the value.for
the purpo,se o/'GS'l'.

In thc aiorcmentioncd judgcmcnt, though thc recipicnt of the supply was legally

bound via thc agrccmcnt to providc for lree dicsel, yet thc I-Ion'blc IIigh Court,

ircld that thc lrcc supply would form part ol' the transaction valuc, for thc

purposc of GS'l'. 'l'hc judgement lurlhcr holds that if consideration is shifted by

cntcring into an agrccment, it r,r,ould be akin to encroaching the turf of thc

supplicr and \,\/oLrlcl bc a collcctive enthusiasm & that statutory liability crt.,r,

be cvadccl. '[-hc avcrmcnt maclc during the coLrrse of pcrsonal hcaring held on

2tt.1 0.2024 and in thc rcjoindcr to the oral and writtcn submission dated

30.10.2024. that thc abovc.iudgcment is clistinguishablc since the importccl

cornponent is not consumed, is not a legally tenttble argument. l'he irnportecl

componcnts, as per the appcilant are installed in the plant erccted &"

comrnissioncd lor IOCI-. Distinguishing thc judgement on the sole ground that

fbr 15(2Xb) to apply, the component needs to be consluned, is not a plausiblc

argumcnt. Wc therclore, rcjcct thc same.

3t3. Our lincling, also sl.ands substantiated, while going through thc

scopc ol' work, mcntionccl in dctail in para.graph 2.3 supra. 'I hc argument

thcreforc, that it is a divisiblc contract entailing [al supply of imported goods

and Ibl supply of services is not borne out l'ront the reading of the contract and

thc rclcvant docurncnts thcl'cof .

39. On going througir thc scope o{'work, it is further observed that the

applicant has to undertakc arnd pcrform all scrvices and l'orrnalities necessary

Ibr clearancc ol' thc imporlccl poods/nratcrials for and on behalf of IOCL.

Nccdless to add, that it is thc appJicant',vho is contractually obligcd to procurc

thc irnporled goods in tcnns o1'thc contract for thc said turnkey trPC project.

40 'l'he submission o1'thc appiicant to substantiate that the contract is

clivis iblc is listed in paragraph tt abovc and is not being repeated. On going

e{i 5( ffis
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through section I 5 of the CGST Act, 2017 , suprq, and judgement of the I lon'ble

High Court of Chhattisgarh, we do not find any merit in the submission of the

applicant. We hold that the value of the imported goods would form a part of

the'fransaction value under section 15, ibid, for computing the value of work

contract service for charging GST and that it cannot be excluded under the guise

of free supply, as is being canvassed by the applicant. 'fhus, the imported goods

will be taxable as service in view of the foregoing.

41. fhough the third question is similar to the second question in so

far as whether the supply of goods can be subjected to GS'l'twice, first as supply

of goods at the time of importation and secondly as component of supply of

service in the hands of the supplier of EPC contract, in this case, the time of

supply in respect of imported goods is when the goods land in the customs

frontier. I-Iowever, as per the turnk.y trPC contract, the applicant is providing

a works contract service which encompasses the supply of goods and the service

in setting up the EPCC-O9 fEngineering, Procurement, Construction and

Commissioning) package for Catalytic De-waxing unit frlr "Petrochemical and

[,ube Integration I'}roject "LuPech (J18)" at IOCL Gujarat Itefinery, Vadodara

Guj arat India. The liability of the applicant to pay tax on works contract servicc

in respect of this supply of service, shall arise at the time of supply in terms of

section 13, ibid. Therefore, the argument that the imported goods supplied on

HSS basis are subiect to tax twice first as supply of goods at thc timc of imporl

& secondl as com onent of su of service belies fac since what is su licd

under the works contract is not the imported goods but IIPCC-09 flrngineering,

Procurement, Construction and Commissioning) package for Catalytic De-

waxing unit for "Petrochemical and Lube Integration Project "l,uPcch (J1[3)" at

IOCL Guj aral" Itefinery, Vadodara Guj aral India. 'l-hc argumcnt, thcrcforc, lacks

merit.

42. Lastly, the applicant has sought a ruling on whether the valuc of

goods sold on FISS can be added to value of works contract mcrely becausc

such duty & IGST paid goods are incorporated in the works contract by way of

erection, commission f. installation. We find the argument to be lcgally

incorrect owing to the S i.@
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6. ()omposite supply

T'he /ollouting contposite supplies shall be treated as a supply of services, namellt;-
(a) works contract as defined in clause (l l9) of section 2,. and

(b) suptrtly, by way o.f' or as part o/' any service or in any other manner
v,halsoever, o./ good.s, heing /bod or any other article.fbr huncun consumption
or ony drink (other lhan ulcoholic liquor.for human consumption), where suc,h
supply or service is -fbr cush, deJbrred puyment rtr other valuoble consideration.

As is alrcady stated the contract entered into by the applicant with IOCL, is a

turnkey tlPC contract, which is a composite works contract in terms of section

2(119), ibid. In terms of Sr. No. 6 of Schedule II, such composite works

contracts, involving transfer of property in goods (whether as goods or in some

othcr ltrrm) involved in the execution of the said project is a composite supply

& in tcrtns of Schedulc II, would be treated as supply of service and leviable to

GS'l'accordingly. lrvcn othcrwisc, there is no bar in adding thc value of goods

sold on IISS, if subscclucntly, the supply undcrtaken is a composite works

contract in view of the findings above. In-fact, in view of section 15 of thc

CGS'I' Act, 2017, we find that the law mandates addition of such value to

computc thc transaction value.

43. Lastly, we would like to once again refer to paragraph 3 supra

wherein a table is reproduced detailing the scope of work for both the work

ordcrs depicting thcir consideration which states that for the main contract

arnounting to Its. 5,87,55,48.7021- the work includes supply of indigenous

items including mandatory spares, engineering serices & construction services

whilc lbr the second work order it includes supply of imported items amounting

to Ils. 56523773.94. 'I'he applicant's averment is that only the imported items

would not form pan of the services and that in respect of supply of indigenous

itcms, they would be charging GST @ 18% as works contract service. This

clcarly shows that the applicant is treating the 'domestically procured goods'

and the ' imported goods' under the same contract, for the purpose of setting up

o1'the plant on a diflbrent looting, without any plausible intelligible differentia.

It is tritc law that ccluals cannot be treated as un-equals. I)oing so would inrrite

thc wrath ol holding the proccss to be manifustly arbitrary. 'l'herefore, thc
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submission of treating both thc domestically procttrcd goods and impoflcd

goods on different footing, is legally incorrect and fails on merit too.

44. In the light of the above, we rule as undcr:

RULING

l . 'l'he contract bctrn,een thc Applicant and IOCL is a not a divisiblc contract but a

single and composite contract.

2. 'I'he componcnt of importcd goods will form part of thc transaction valuc lor

computation of valuc of works contract servicc.

3. tul As is mcntioncd in Sr. No. 2 above. the valuc of importcd goods will lbrm thc

part oI transaction valuc for computation of valuc ol works contract scrvicc.

[blI'hc valuc of goods sold on aIISS basis will havc to bc addcd to tl-rc transaction

value for computation of the value of a works contract.

(K Shr"rkla) .B.Mccna)
N4ember (SGS'l') Member (CGS'l')

Place: Ahmedabad
Date: 4J .01. 2025
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