CISCA/14974/2019 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

R/SPECIAL CIVIL APPLICATION NO. 14974 of 2019

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE J.B.PARDIWALA
and
HONOURABLE MR. JUSTICE BHARGAYV D. KARIA

1 Whether Reporters of Local Papers may be allowed to see the
judgment ?

2 To be referred to the Reporter or not ?

3 Whether their Lordships wish to see the fair copy of the judgment ?

4 Whether this case involves a substantial question of law as to the
interpretation of the Constitution of India or any order made
thereunder ?

REAL PRINCE SPINTEX PVT. LTD.
Versus
UNION OF INDIA

Appearance:

UCHIT N SHETH(7336) for the Petitioner(s) No. 1,2

MR NIRZAR S DESAI(2117) for the Respondent(s) No. 1,2
NOTICE SERVED BY DS(5) for the Respondent(s) No. 3

CORAM: HONOURABLE MR.JUSTICE J.B.PARDIWALA
and
HONOURABLE MR. JUSTICE BHARGAYV D. KARIA

Date : 04/03/2020
ORAL JUDGMENT

(PER : HONOURABLE MR.JUSTICE J.B.PARDIWALA)

1. Rule, returnable forthwith. M.Nrzar S. Desai,

the | earned standi ng counsel waives service of notice
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of rule for and on behalf of the respondents.

2. By this Wit Application under

Article 226 of

the Constitution of India, the wit-applicants have

prayed for the following reliefs:

“A This Hon'ble Court nay be
to issue a wit of mandanus or a

nat ur e of nmandamnmus or any

pl eased
wit in
ot her

appropriate wit or order directing the
| earned Respondents to forthwith grant

refund of IGST paid on exports

Petitioner after deducti ng

by the
t he

differential anmount of duty drawback for
the period from July to Septenber 2017

along with appropriate interest on such
refund anount;
B. Pendi ng noti ce, adm ssion  and

fi nal hearing of this petition, this
Hon’ ble Court may be pleased to direct
the |earned Respondents to forthwith
grand refund of |IGST paid on exports by
the Petitioners after deducting the
differential anmount of duty drawback for
the period from July to Septenber 2017

along with appropriate interest on such
refund amount;
C. Ex parte ad interim relief in

terns of prayer B may kindly be granted;

D. Such further relief(s) as

deened

fit in the facts and circunstances of the

case mmy kindly be granted
interest of justice for which
ki ndness your petitioners shal

pray. "

in the

act of
f orever

3. The facts giving rise to this litigation may be

summari zed as under:
3.1. The Wit-Applicant No.1 is a

Conpany. The Wit-Applicant No.2
Directors and Authorized Signatory
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The wit-applicants are engaged in the business of
trading of cotton yarn and cotton waste. The wit-
applicants are regi st ered under t he
Central/GQujarat/Integrated Goods and Services Tax
Act, 2017 (for short ‘the GST Act’).

3.2. The wit-applicants claimto be the exporters of
the cotton yarn and waste. Wth the introduction of
the GST regine in the country, from 01.07.2017, the
exports were declared as the “zero rated supplies”
under the provisions of the Act. In other words, al
the export transactions were exenpted from any tax
liability under the GST Act.

3.3. According to the wit-applicants, Section 16 of
the I GST Act gives two options to the exporters for
claimng refund of the tax. Section 16(3) of the |IGST
Act reads thus:

“(3) A registered person nmaking zero
rated supply shall be eligible to claim
refund under either of the follow ng
options, namely:—

(a ) he may supply goods or services or
bot h under bond or Letter of Undertaking,
subject to such conditions, safeguards
and procedure as may be prescribed,
wi thout paynment of integrated tax and
claim refund of wunutilised input tax
credit; or

(b ) he may supply goods or services or
bot h, subj ect to such condi tions,
safeguards and procedure as nay be
prescribed, on paynment of integrated tax
and claim refund of such tax paid on
goods or services or both supplied, in
accordance with the provisions of section
54 of the Central Goods and Services Tax
Act or the rules made thereunder.”
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3.4. The plain reading of the aforesaid provision
makes it clear that the first option available to
the exporter is to nake the export w thout paynent
of tax against the bond or letter of undertaking in
which case it could claim refund of the unutilized
Input tax credit. The second option is to supply
goods or services on paynent of the integrated tax

and claimrefund of such tax paid.

3.5. According to the wit-applicants, they obtained
the letter of undertaking from the departnent for
availing the option of making exports wthout
paynment of tax. The letter of undertaking dated
27.11.2017 is at Annexure-A (page No.14 of the
paper - book) .

3. 6. It is the case of the wit-applicants that
from July, 2017 onwards till the letter of
undert aki ng was obtai ned, they had exported goods on
paynent of the |1GST. According to the wit-
applicants, wunder a msconception of Ilaw, they
sel ected the option of export w thout paynent of tax
while filing the shipping bills though the wit-
applicants, at the relevant point of time, had no
letter of undertaking, and sinul taneously, al so
claimed higher rate of duty drawback under the
Custons Act, 1962.

3.7. However, according to the wit-applicants, the
| GST was paid on the exports along with the returns
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filed in the Form GSTR- 3B.

3. 8. It is the case of the wit-applicants that
since the «clearing and forwarding agent had
erroneously selected the option of export wthout

payment of tax while filing the shipping bill, the
ampunt of the IGST paid was shown as ‘NI’ in the
shipping bill. In such circunstances, the custons

authorities denied to grant refund of the |IGST paid
on exports by the wit-applicants.

3.9. In t he aforesai d cont ext, nunber of
representations were filed before the Custons
Aut horiti es.

3.10. According to t he writ-applicants, t he
respondent s have not responded to t he
representations so far. In spite of the repeated

requests, the refund of the IGST paid on the
exports, during the period between July and
Sept enber, 2017 has not been granted.

4. In such circunstances, the wit-applicants are
here before this Court wth the present Wit
Appl i cati on.

5. M. Uchit N Sheth, the | earned counsel appearing
for the wit-applicants, submtted that the issue
raised in this Wit Application is no |onger res-
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integra in view of the decision of this Court in the
case of Ms.Amt Cotton Industries v/s Principal
Comm ssioner of Custons |[Special G vil Application
No. 20126 of 2018, decided on 27t" June, 2019].

6. According to M.Sheth, this Court, in the case
of Ms.Amt Cotton Industries (Supra), has taken the
view that the refund of the | GST paid on the exports
cannot be denied on the ground that the higher rate

of duty drawback is clained.

7. M.Nrzar Desai, the |earned standing counsel
appearing for the respondents, submtted that the
Uni on has | ooked into the judgnent delivered by this
Court in the case of Ms.Anit Cotton |Industries

(Supra). According to M.Desai, the issue is
squarely covered by the dictum as laid in the said
j udgnent .

8. In the case of Ms.Amt Cotton Industries

(supra), this Court held as under:

“23.Section 16 of the |IGST Act, 2017,
referred to above provides for zero rating
of certain supplies, nanely exports, and
supplies made to the Special Econonmc Zone
Unit or Special Economc Zone Devel oper and
t he manner of zero rating.

24.1t is not in dispute that the goods in
gquestion are one of zero rated supplies. A
regi stered person making zero rated supplies
is eligible to claim refund under the
options as provided in sub-clauses (a) and
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(b) to clause (3) of Section 16 referred to
above.

25.Section 54 of the CGST Act, 2017,
provides that any person claimng refund of
any tax and interest, if any, paid on such
tax or any other ampunt paid by him shal

make an application before the expiry of two
years from the relevant date in such form
and manner as nay be prescribed. If, on
recei pt of any such application, the proper
officer is satisfied that the whole or part

of t he amount cl ai ned as ref und is
refundabl e, he may make an order accordingly
and the ampbunt so determned will have to be

credited to the Fund referred to in Section
57 of the CGST Act, 2017.

26. Rule 96 of the CGST Rules provides for a
deemi ng fiction. The shipping bill that the
exporter of goods may file is deenmed to be
an application for refund of the integrated
tax paid on the goods exported out of |ndia.
Section 54 referred to above should be read
along with Rule 96 of the Rules. Rule 96(4)
makes it abundantly clear that the claim for
refund can be withheld only in two
ci rcunstances as provided in sub-clauses (a)
and (b) respectively of clause (4) of Rule
96 of the Rul es, 2017.

27.1n the aforesaid context, the respondents
have fairly conceded that the case of the
wit-applicant is not falling within sub-
clauses (a) and (b) respectively of clause
(4) of Rule 96 of the Rules, 2017. The
stance of the departnent is that, as the
writapplicant had avail ed hi gher duty
drawback and as there is no provision for
accepting the refund of such higher duty
drawback, the wit-applicant is not entitled
to seek the refund of the IGST paid in
connection wth the goods exported, |.e.
‘zero rated supplies’

28.1f the claim of the wit-applicant is to
be rejected only on the basis of the
circular issued by the Governnent of India
dated 9t Cctober 2018 referred to above,
then we are afraid the subni ssion canvassed
on behalf of the respondents should fail as
the sanme is not sustainable in | aw
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29. W are not inpressed by the stance of the
respondents that although the wit-applicant
m ght have returned t he differential
drawback amount, yet as there is no option
available in the system to consider the
claim the wit-applicant is not entitled to
the refund of the IGST. First, the circul ar
upon which reliance has been placed, in our
opi ni on, cannot be said to have any |egal
force. The circular cannot run contrary to
the statutory rules, nore particularly, Rule
96 referred to above.

30.Rule 96 is relevant for two purposes. The
shipping bill that the exporter may file is
deened to be an application for refund of
the integrated tax paid on the (goods
exported out of India and the claim for
refund can be withheld only in the follow ng
conti ngenci es :

(a) a request has been received from
the jurisdictional Conmi ssi oner of
central t ax, State tax or Uni on
territory tax to withhold the paynent
of refund due to the person claimng
ref und in accor dance with t he
provi si ons of subsection (10) or
sub-section (11) of Section 54; or

(b) the proper officer of Customns
det er m nes t hat t he goods wer e
exported in vi ol ation of t he
provi sions of the Custons Act, 1962.

31.M.Trivedi invited our attention to two
decisions of the Suprene Court as regards
the binding nature of the circulars and
i nstructions i ssued by t he Central
Gover nnment .

32.1n the case of Comm ssioner of Central
Excise, Bolpur v. Ratan Melting and Wre
I ndustries, reported in 2008(12) S.T.R 416
(S.C), the Suprene Court observed as
under

“4, Learned counsel for the Union of
India submtted that the |aw decl ared
by this Court is suprene law of the
| and under Article 141 of t he
Constitution of India, 1950 (in short
the ‘Constitution’). The Crculars

Page 8 of 14

Downloaded on : Sun Jun 14 04:31:58 IST 2020



CISCA/14974/2019 JUDGMENT

cannot be given prinmacy over the
deci si ons.

5. Learned counsel for the assessee
on the other hand subnitted that once
the circular has been issued it is
bi nding on the revenue authorities and
even if it runs counter to the
decision of this Court, the revenue
authorities cannot say that they are
not bound by it. The circulars issued
by the Board are not binding on the
assessee but are binding on revenue

authorities. It was submtted that
once the Board issues a circular, the
revenue aut horities cannot t ake

advant age of a decision of the Suprene
Court. The consequences of issuing a
circular are that the authorities
cannot act contrary to the circular.
Once the circular is brought to the
notice of the Court, the challenge by
the revenue should be turned out and
the revenue cannot |odge an appeal
taking the ground which is contrary to
the circul ar.

6. Crculars and i nstructions
issued by the Board are no doubt
binding in law on the authorities
under the respective statutes, but
when the Suprenme Court or the High
Court declares the law on the question
arising for consideration, it would
not be appropriate for the Court to
direct that the circular should be
given effect to and not the view
expressed in a decision of this Court
or the Hgh Court. So far as the
clarifications/circulars issued by the
Central Governnent and of the State
Gover nnent are concer ned t hey
represent nerely their understanding
of the statutory provisions. They are
not binding upon the court. It is for
the Court to declare what t he
particular provision of statute says
and it is not for the Executive.
Looked at from another angl e, a
circular which is contrary to the
statutory provisions has really no
exi stence in | aw.

7. As noted in the order of
reference the correct position vis-a-
vis the observations in para 11 of
Dhiren Chemical’'s case (supra) has
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been stated in Kalyani’'s case (supra).
If the subm ssions of |earned counse
for the assessee are accepted, it
woul d nean that there is no scope for
filing an appeal. In that case, there
is no question of a decision of this
Court on the point being rendered.

Qobviously, the assessee will not file
an appeal guesti oni ng t he Vi ew
expressed vis-avis the circular. It

has to be the revenue authority who
has to question that. To lay content
with the circular would nean that the
val uable right of challenge would be
denied to him and there would be no
scope for adjudication by the High
Court or the Supreme Court. That woul d
be agai nst very concept of mgjesty of
|law declared by this Court and the
bi nding effect in terns of Article 141
of the Constitution. ”

33.1n the case of J.K Lakshm Cenent Limted
v. Comercial Tax O ficer, Pali, reported in
2018(14) G S. T.L. 497 (S.C), the Suprene
Court observed as under

“25. The understanding by the assessee

and the Revenue, in the obtaining
fact ual mat ri x, has its own
limtation. It is because t he
principle of res judicata would have
no application in spite of t he
understandi ng by the assessee and the
Revenue, for the circular dat ed

15.04.1994, is not to the specific
ef f ect as suggested and, further
notification dat ed 07.03.1994 was
valid between 1st April, 1994 up to 31st
March, 1997 (upto 31st March, 1997 vide
notification dated 12.03.1997) and not

t hereafter. The Conmmer ci al Tax
Departnent, by a circular, could have
ext ended t he benefit under a

notification and, therefore, principle
of estoppel would apply, though there
are authorities which opine that a
circular could not have altered and
restricted the notification to the
deternent of the assessee. Circulars
i ssued under tax enactnments can tone
dowmn the rigour of law, for an
authority which wields power for its
own advantage is given right to forego
advant age when required and consi dered
necessary. Thi s power to i ssue
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circulars is for just, proper and
efficient nmanagenent of the work and
in public interest. It is a beneficial
power for proper administration of
fiscal law, so that undue hardship may
not be caused. Circulars are binding
on the authorities admnistering the
enact nent but cannot alter t he
provision of the enactnent, etc. to
t he detri nment of t he assessee.
Needl ess to enphasise that a circular
should not be adverse and cause
prejudice to the assessee. (See : UCO
Bank, Cal cutta . Commi ssi oner of
I ncome Tax, West Bengal - (1999)4 SCC
599.

26.1n Conmmi ssioner of Central Excise

Bol pur v. Ratan Melting and Wre
Industries — (2008)13 SCC 1, it has
been hel d t hat circulars and
instructions issued by the Board are
binding on the authorities under
respective statute, but when this
Court or Hgh Court lays down a
principle, it would be appropriate for
the Court to direct that the circul ar
shoul d not be given effect to, for the
circulars are not binding on the

Court. In the case at hand, once
circul ar dat ed 15. 04. 1994 st ands
wi t hdr awn vi de circul ar dat ed

16. 04. 2001, t he appel | ant - assessee
cannot claim the benefit of t he
wi t hdrawn circul ar.

27.The controversy herein centres
round the period from 1st April, 2001
to 31t March, 2002. The period in
guestion is nostly post the circular
dated 16.04.2001. As we find, the
appel | ant - assessee has pleaded to take

benefit of t he circul ar dat ed
15. 04. 1994, which stands w t hdrawn and
was only appl i cabl e to t he

notification dated 07.03.1994. It was
not specifically applicable to the
notification dated 21.01.2000. The
fact that the third paragraph of the
notification dat ed 21. 01. 2000 is
identically worded to the third
paragraph of the notification dated
07.03.1994 but that would not by
itself justify the applicability of
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circul ar dated 15.04. 1994.

28.In this context, we nay note
another contention that has been
advanced before us. It is based upon
t he doctrine of cont enpor anea
exposition. In our considered opinion,
the said doctrine would not be
appl i cabl e and cannot be pressed into
service. Usage or practice devel oped
under a statute is indicative of the
meani ng prescribed to its words by
contenporary opinion. In case of an
anci ent statute, doctrine of
cont enpor anea exposition is applied as
an adm ssible aid to its construction.
The doctrine is based upon the precept
that the words used in a statutory
provision nust be understood in the
sane way in which they are wusually
understood in ordinary common parlance
by the people in the area and

busi ness. ( See : G P. Si ngh’ s
Princi pl es of Statutory
I nterpretation, 13th  Edition-2012 at
page 344). It has been held in

Rohitash Kumar and others V. Om
Prakash Sharma and others - (2013)11
SCC 451 that the said doctrine has to
be applied wth caution and the Rule
must give way when the | anguage of the
statute is plain and unambi guous. On a
car ef ul scrutiny of the | anguage
enployed in paragraph 3 of t he
notification dated 21.01.2000, it is
difficult to hold that the said
notification is anbi guous or
suscepti bl e to t wo Vi ews of
interpretations. The |anguage being
plain and clear, it does not adnit of
two different interpretations.

29.In this regard, we may state that
the circular dated 15.04.1994 was
anbi guous and, therefore, as long as
it was in operation and applicable
possibly doctrine of contenporanea
exposition could be taken aid of for
its applicability. It is absolutely
clear that the benefit and advantage
was given under the circular and not

under t he notification dat ed
07.03. 1994, whi ch was lucid and
couched in di fferent terns. The

Page 12 of 14

Downloaded on : Sun Jun 14 04:31:58 IST 2020



CISCA/14974/2019 JUDGMENT

circular having been withdrawn, the
contention of contenporanea exposition
does not commend acceptation and has
to be repelled and we do so. W hold
that it would certainly not apply to
the notification dated 21.01.2000."

34. W take notice of two things so far as
the circular is concerned. Apart from being
merely in the form of instructions or
gui dance to the concerned departnent, the
circular is dated 9t" Cctober 2018, whereas
the export took place on 27t" July 2017. Over
and above the same, the circular explains
the provisions of the drawback and it has
nothing to do with the |IGST refund. Thus,
the circular will not save the situation for
the respondents. W are of the view that
Rul e 96 of the Rules, 2017, is very clear.

35.In view of the sane, the wit-applicant
is entitled to claimthe refund of the |GST.

36.In the result, this wit-application
succeeds and is her eby al | owned. The
respondents are directed to immediately
sanction the refund of the IGST paid in

regard to the goods exported, i.e.‘zero
rated supplies’, with 7% sinple interest
fromthe date of the shipping bills till the

date of actual refund.”

9. In Vi ew of t he af oresai d, no further

adj udi cation is necessary in the present case.

10. In the result, this Wit Application succeeds
and is hereby allowed. The respondents are directed
to imediately sanction the refund of the |IGST paid
with regard to the exported goods, i.e. “zero rated
supplies”, with 7% sinple interest from the date of
shipping bill till the date of actual refund. The
refund shall be granted after deducting the
differential anmount of the duty drawback for the
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period between July and Septenber, 2017. Rule is
made absolute. Direct service is permtted.

(J. B. PARDIWALA, J)

(BHARGAYV D. KARIA, J)

PALAK
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