BEFORE THE NATIONAL ANTI-PROTFITEERING
AUTHORITY

UNDER THE CENTRAL GOODS & SERVICES TAX ACT,

2017
Case No. 54/2022
Date of Institution 24.11.2021
Date of Order 04.08.2022

In the matter of:

1.Sh, Deepak Naik V, D 701, Pride Spring Fields Apartinents,
Uttarahalli o Gubbalala Road, Near Subramanyapura Lake,
Bengalum, Karnataka- 560061.

Z. Director General of Anti-Profiteering, Central Board of Indivect
Taxes & Customs, 20d Floor, Bhai Vir Singh Sahitya Sadan, Bhai
Vir Singh Marg, Gole Market, New Delhi-110001.

Applicants

Versus

M/s Prestige Estates Projeets Ltd., The Falcon House, No. 1, Main
Cuard Cross Road, Bengaluru - 560001,

Respondent
Quorum;-

1. Sh. Amand Shah, Chairman
2. Sh. Pramod Kumar Singh, Technical Member
3. Sh. Hitesh Shah, Technical Member

1. None for the Applicant No, |
2. None for the Respondent.

P

l. The present Report dated 18.11.2021 has been received from the

Director General of Anti-Profiteering (DGAP) after a detailed
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investigation as per the directions contained in this Authority’s
Internal Order No. 01/2021 dated 16.022021 in relation to
Project- “Prestige Lake Ridge”, Location- Bengaluru, Kamataka
of M/s Prestige Fstates Projects Ltd.

2. In the said Intermal Order No. 0172021 dated 16.03.202] this
Authority had determined that additional ITC benefit @ 3.86%
hadb&mafuﬂilahletnlheﬂmmdmingﬂnﬁﬁmgim:,
during the period of investigation from 1.07.2017 to 30.09.2019,
as compared to thspreGSTpﬁ-iodaspurthem;}umﬁmdm
in Investigation Report dated 28.08.2020 of the DGAP. Such
computation in Investigation Report dated 28.08.2020 of the
DGAP was not contested by the Respondent. The Respondent has
also not contested the said Internal Order No. 01/2021 dated
16032021 of this Authority. The total profileered amount
calculated in such Investigation Report dated 28.08.2020 of the
DGAP and Interim Order of this Authority was Rs.7,90,95,474/-
(i.e. Rs. 7,06,20,959/- + Rs. 84,74,515/- i.e. GST thereon).

3. The brief facts of the case are that the DGAP had submitted an
Investigation Report dated 28.08.2020 before this Authority in the
case of the Respondent. This Authority, vide Order No. 01/2021
dated 16.03,2021 referred the matter back to the DGAP to re-
investigate the case on the following issues:-

a. The Respondent’s claim of having passed on the benefit of
ITC of Rs. 8,28,91,520/- was required to be verified against
third party evidence in the form of written acknowledgment
receipts from the home buyers evidencing the receipt of
ITC benefit, including the quantum and also evidencing
that the said benefit was passed on in terms of Section 171
of the CGST Act, 2017, For this, acknowledgments from

% the homebuyers along with their contact details i.e. emails,
Mobile Nos. were to be produced by the Respondent to the
DGAP.
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b. To verify whether the applicable interest on the profiteered
amount has been paid or not.

4. The DGAP, on receipt of the above mentioned 1. O. No. 012021
dated 16.03.2021, reinvestigated the matter as per the directions
of this Authority and submitted his Investigation Report dated
18,11.2021, wherein, he had, inter alia, stated that:-

a. The Authority went through the aforesaid Investigation
Report submitted by the DGAP in the subject case and
passed an Interim Order Ne. 012021 dated 16.03.2021
which was received in the DGAP on 22.03.2021. Vide para
36 of the aforesaid order, the Authority made the following
observation:

36.  We were of the considered opinion that once the
Respondent had claimed that he had passed on the benefit
of ITC to his customers/flat buyersivecipients, and claimed
the benefit of such amount, the onus to prove that the
benefit of ITC was actually passed on to the eligible buyers
was on the Respondent. The sample checking of the
evidence by the DGAP by contacting the customers could
at best give provisional indication of passing on the benefit
of ITC, however, it would not provide bue and complete
picture. In the present case the amount of ITC benefit
claimed to had been passed on was huge - Rs
8,28,91,520/-. Hence it was the responsibility of the
Respondent o submit proper and complete evidence. The
evidence should had included the details of payments, how
such payments were made (through cheque/draftcredit
note eic.), that it was relatable to GST benefit (because of
additional ITC) and a third party verification certificate
validating such claim.

b. Further, vide para 39 and 40 of the aforesaid order, the
M- Authority issued following directions:

“39. On the basis of the ahove reasons and without going
into the merits of the other submission filed by the
Applicants and the Respondent at this stage, we find this to
be @ fit case where the Respondent's claim of having
passed on the benefit to his recipientsihome buyers
reguires to be verified against thivd party evidence in the
Jorm of written acknowledgments receipts from the home
buyers evidencing the receipt of the benefit, including his
quantum and also evidencing that the said benefit is in
terms of section 171(1) of the CGST Act, 2017 which states
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that “Any veduction in the rate of fax on any supply of
goods or services or the benefit of ITC shall be passed on
fo the recipient by way of commensuraie reduction in
prices”. Needless to state that the cloim made by
Respondent of having passed on the benefit had to be
supported by acknowledgments which the Respondenl shall
procure from the home buyers along with his contact
details i.e., e-mail and Phone/Mobile No., failing which his
claim had to be considered as not established, The
Respondent shall submil the home buyer wise evidence, as
deiailed above within a period of 30 days of this Order and
the same shall then be verified by the DGAP, Accordingly,
the matter is semt back to the DGAP jfor further
investigation as per the provisions of Section 171 (2) of the
CGST Aet, 2017 read with Rule 133(4) of the CGST Rules,
2017. This Authority directs the DGAP to verify the
evidences submiited by the Respondent to evidence the
passage of ITC benefit from the Respondent to the home
buyers and submitted his Report, along with all the relied
upon documents/evidence. The DGAP is accordingly
directed to reinvestigate the above issue and furnish his
report under Rule 129(6) of the CGST Rules, 2017.

40. I had ulso been observed that the Report of the
DGAP is silent on the issue whether the Respondent had

paild applicable interest to all the eligible recipienis/flat
buyers/ customers or not. In view of the above, we direct

the DGAP o investigate and verify whether applicable
Interest on the profiteered amount, which the Respondent
had already claimed to had been passed on to his

customers/flat buyers, had been paid by him or not from
the date from the above amount was profiteered till the

date of passing on/payment, as per the provisions of Rule
133 (3) (b) of the CGST Rules, 2017,

¢. On the basis of above reasons, the Authority, sent back the
matter to DGAP for further investigation as per the
provisions of Section 171(2) of the CGST (hereinafter
veferred to us “the CGST™) Act, 2017 read with Rule
133(4) of the CGST Rules, 2017 and directed the DGAP to
reinvestigate on the issues/directions contained in para 39
and 40 of the above snid Order and furnish the report under
Rule 129(6) of the CGST Rules, 2017,

d, Under Rule 129(1) of the Rules, the DGAP received a
reference  from the Standing Committee on  Anti-
profiteering on 09.102019, to conduct a detailed

investigation under Rule 129(6) of the Rules on the basis
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of an application received by the Standing Committee
against the Respondent.

e. On the basis of above, the DGAP had investigated and
submitted his Investigation Report dated 28.08 2020 to the
Authority which was further examined by the Authority
wherein the Authority observed some deficiencies and
directed the DGAP for farther investigation in the said
mafter vide his Interim Order No. 0172021 dated
16.03.2021.

f. On perusal of the aforesaid Order received from the
Authority on 23.03.2021, it was observed that the DGAP
was required to verify the claim of the Respondent of
baving been passed on the benefit of I'TC and also to verify
whether applicable interest on the profiteered amount had
been passed on or not. Therefore, vide letter dated
31052021, the Respondent was requested to provide the
contact details i.e., ¢-mail and Phone/Mobile No. of the
home buyers and details of payments of ITC benefit and
applicable interest along with documentary evidences as
per the directions contained in the aforesaid ovder of the
NAA.

g The period covered by the cumrent reinvestigation is the
same as covered in Investigation Report dated 28.08.2020
i.e,, from (1.07.2017 10 30.09.2019,

% h. As directed by this Authority in LO. No. 01/2021 dated
16.03.2021, all the issues as mentioned above, had been
duly covered in this report within the confines of the
data/information supplied by the Respondant and home
buyers.

i. The time limit to complete the investigation was
21.09.2021 in terms of Rule 129(6) of the Rules. However,
duc to force majeure caused in the light of Covid-19

pandemic, the investigation could not be completed on or
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Order No.54/2022

before the above dale. Further, Hon’ble Supreme Court of
India passed an Order dated 08.03.2021 in Suo Mota Writ
Petition (Civil) No. 3 of 2020, wherein, it was stated that
“in cases where the limitation would had expired during
the period between 15032020 till 14.03.2021,
notwithstanding the actual balence period of limitation
remaining, all persons shall had a limitation period of 90
days from 15,03.2021. In the event the actual balance
period of limitalion remaining, with effect from
15.03.2021, is greater than 90 days, that longer period shall
apply™. The above relief had been extended and the period
from 14.03.2021 nll further orders shall also stand
excluded in computing the limitation period as per the
Hon'ble Supreme Court’s Order dated 27.04.2021 passed
in Miscellaneous Application No. 665/2021 in SMW(C)
No. 3/2020. Further, the above relief had been extended
and the period from 02.10.202] shall had limitation period
of 90 days from 03.10.2021 as per the Hon’ble Supreme
Court's Order dated 23.09.2021 passed in Miscellaneous
Application No. 665/2021 in SMW(C) Ne. 3/2020.

J. In response to the DGAP letter dated 31.052021 and

subsequent reminders and emails issued by the DGAP 1o
the Respondent, the Respondent replied and submitted
documents/information vide e-mails dated 29.09.2021,
20.10.2021, and 28.10202. The submissions of the
Respondent were summed up as follows: -

i. As directed in the order, he was in the process of
collating c-mail [D's and contact details of the
customers of the project ‘Prestige Lake Ridge’.

it. The Prestige Lake Ridge project had been completed
and apartment/ umits had already been handed over
to the respective customers. Hence, the Email ID's
of customers that were available with hun had heen
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i,

iv.

provided. Further, he did not have email [D’s of rest
of the customers,

The Respondent had already passed on ITC GST
benefit as per the provisions of the Act by way of
issuing credit note to customers wherein, balance
dug from customer was reduced to the extent of GST
benefit. Under these circumstances, it was not
possible to provide bank statement evidencing
passing of GST benefit. Copies of the credit notes of
all the custorners evidencing the ITC GST benefit
passed on of Rs. 8,28,91,520 along with interest @
18% per annum had already been provided in his
earlier subinissions.

Based on the above, he had provided copies of credit
notes, customer ledger accounts to an independent
Chartered Accountant who had examined in details
the books of accounts of the company and confirmed
that the company had paid and credited to customers
a total amount of Rs, 8,28,91,520 towards input tax
benefit received by the company under Section 171
of the Central GST Act/ Karnataka GST Act in the
project ‘Prestige Lake Ridge’ along with interest at
18% per amum. Copy of the CA certificate was
enclosed for ready reference,

k. Vide the aforemontioned emnils, the Respondent submitted
the following documents/information:

(1)  Copies of confirmution (e-mails) from 4
customers acknowledging the receipt of input
tax credit.

(it) Certificate from Chartered Accountant
cerfifying the total amount of input tax benefit
received by the Respondent and passed on to

the customers along with applicable interest.
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(iii) E-mail Ids of 174 home buyers.

I. As per the directions of this Authority vide 1.0. No.

01/2021 dated 16.03.2021, the DGAP initiated re-
investigation of the case. At the time of submission of
earlier investigation report dated 23.082020. the
Respondent had submitted the copies of Credit Notes,
Ledgers, Customer’s communication letter and Customers
Master List only which were found insufficient by the
Authority to corroborate his claim of having been passed
oo the benefit of ITC. Accordingly, during the re-
investigation, vide letter dated 31.05.2021, the Respondent
was requested to provide the contact details i.e., e-mail and
Phone/Mobile Nos. of the home buyers and details of
payments of ITC benefit and applicable interest along with
documentary evidences as per the directions contained in
the aforesaid order of this Authority. Further, reminders
were issued on 08.07,2021, 10.08.2021, 23.09.2021,
06.10.2021, 14.10.2021 and 22.10.2021 to the Respondent.
A letter was also sent to the junsdictional Central GST
Authoritics on 27.10.2021, requesting him to collect the
requisite information/data/documents from the Respondent
and forward the same to this office. However, no reply was
received. The main issues 10 be examined/verified were:

i. As per the directions contained in para 39 of the
aforesaid order of this Authority, the Respondent’s
claim of having been passed on the benefit of ITC of
Rs.8,28,91,520/- was required to be verified against
third party evidence in the form of written
ncknowledgments receipts from the home buyers
evidencing the receipt of the ITC benefit, including
his quantum and also evidencing that the said benefit
is in terms of section 171(1) of the CGST Act, 2017.
For this, the Respondent was required to procure the
acknowledgements from the home buyers along with
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Orcler Mo 54/2022

his contact details i.c., ¢-mail and Phone/Mobile No.
The Respondent was also required (o submit these
evidences to the DGAP which were further required
to be verified by the DGAP.

il As per the directions contained in para 40 of the
aforesaid order of this Authority, the DGAP had to
investigate and verify whether the applicable interest
on the profiteered amount had been paid or not.

m.Now, as regards the first issue thal the Respondent was

requited  fo  procure and  submitted  the
acknowledgements/eceipts along with contact details, it
was observed that the Respondent had agnin submitted the
acknowledgements (in the form of emails) from the 4 home
buyers which the Respondent had already submitted at the
time of initial investigation which had already been
submitted to the Authority along with Investigation Report
dated 28.08.2020. The Authority, vide para 37 of the
aforesaid order, had noticed several discrepancies in these
acknowledgements and therefore did not consider the
same. Further, it was observed that the Respondent had
claimed that the benefit of ITC was passed on to all the
home buyers by issuing Credit Notes and he had already
submitted the copies of Credit Notes along with Ledgers of
the home buyers. Hence, it was not possible for the
Respandent to provide any bank statement evidencing
payments/passing on ITC benefit of GST to the home
buyers. Furthermore, the Respondent had also claimed that
the *Prestige Lake Ridge' project had been completed and
the possession had been handed over to the home buyers of
the project. Hence, the Respondent had showed his
inability in proowing acknowledgments/receipts and
contact detmls from the home buyers. However, the
Respondent had provided the Chartered Accountant’s
Certificate as third-party verification certificate, certifying
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Order No,54/2021

his claim of having been passed on the bensfit of ITC
(GST) of Rs.8,28,91,520/~ along with interest @18%.

n. Further, it was observed that out of the 454 home buyers,

profiteering of Rs.7,90,95,474/- was computed in respect
of 452 home buyers (As reporied in Para 27 of the
Investigation Report dated 28.08.2021) only. In respect of
remaining two home buyers, no profiteering could be
computed as no demands were raised from these two bome
buyers in post-GST period. However, out of these two, the
Respondent had claumed to be passed on an amount of
Rs.6,482/ to one home buyer. Further, the Respondent had
provided the email ids of 174 (including Applicant No. 1)
home buyers only. In order to verify the claim of the
Respondent, e-mails were sent to these 173 buyers. In
respect of remaining 1 home buyer, e-mail was not sent as
no profiteering could be computed in respect of this home
buyers as no demands were raised by the Respondent to
this home buyer duning post-GST period. Out of 173
cmails, replies from only 32 home buyers had been
received. Out of these 32 home buyers, 30 had confirmed
that the benefit of GST/Input Tax Credit had been
received, 2 had demied that benefit of GST/Ioput Tax
Credit had not been received by him from the Respondent
It is pertinent to mention here that the email ID of the
Applicant No. 1 was available in the Application Form
(APAF-1) and email was sent to him by the DGAP at the
time of initial investigation, The Apphcamt No. 1 had
already confirmed the receipt of Rs.1,75,850/- from the
Respondent vide email dated 28.08.2020. Further, in
respect of remaining 140 home buyers to whom emails
were sent by this office, no reply had been received so far.
Also, in respect of remaining 279 home buyers whose e-
mails ids were not provided by the Respondent, no
verification could be done by the DGAP. A summary of

benefit of ITC clanmned to had been passed on to the
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Applicant No. 1 and other home buyers and the benefit of
ITC passed on and duly verified by the DGAP on the basis
of confirmation emails received, is tabulated in Table- ‘A”

below: -
Table -A
(Amount in INR)
Sr. | Cofegary | No. | Profiteered Benefit Benefit Difference® Remarks
No of of Ao claimed to passcd on
« | Customers | Units B Been and duly
pasted gn by veriiied
the
Hespoundent
A ] C D i F G=D-E; H
1| Applicent | 1 1,71,662 175,850 1,79.850 4,188 Recaipt confamed by
Applicent throweh ensail
Exzess bepefit pussed cannct
be appropriated with other
2 | Other then ] 94,154 129,728 125,728 35574 | Reveipt =oufirmed by
Applicnrt buyer teough email. Excess
benefit passed carnot be
appropristed with other
buyers
3 | Otherthan | 29 | 43.95.687 33,78 681 33,76681 | 10,17,006 | Rescipt confirmed by buysrs
Applicant through eonail. However,
Respondent is wtil] required lo
pam o0 the di Terentin
amount.
Sulb Total 31 | 46,601,503 36,844,230 | 3684259 | 10,17,006 | Buyers who recsived the
{Confirmed) -1 benedit of ITC and
emaily,
4 | Otherthan 2 2.50,987 191,609 0 59,378 Buyers deniad thequgh
Applicant emils However,
' Is still required to pass on e
| difforential smount
H.m Tuull 33 | 6902490 | IRTE68 | SEAIS | 1076384 | Buyers who had responded
(Re Li=Fki : /replied thrangt ﬂ&_
5 &m 1 0 6,482 0 6482 | No profiteering computed
Applicnny clulmed 10 be passed or HI.[I
6 | Other thau 7 458570 8,02,275 0 343,605 | Emalls were sent but no reply
Applicust reccived. Bver if, the
Respondent pamser the
benefie, the excess benelit
passed conno: be appropristed
with other
7| Otherthan | 132 | LED60.9%4 | 145,935,940 [ 43,7399 | Eimails were sent bul no reply
Applicant recsived. Even if, the
Respondent passed the
herafit, Respoudend Ir ail!
required b pass on the
! ) differential
Sub Total {Not | 140 | 19428604 | 1,54,04,607 0 43,7399 | Buyers to whom amaily
vepliod) were sent bt oo reply
[ THl=S+G+T | RS TS geseved,
Sub Total 173 | 2,03,41,00¢ | T02,80,363 | 3684259 54,350,378 | All the buyers to whom
(Emalled) el wern sonl.
1Vlirill o
8 | Other than | 1 4 0 0 ¢ No profiteering compuled.
Applizant Email 1d peovided but no mal
9 | Otherthan | 188 [ 32837070 | 4.34.39,705 [ 1,06,12,634 | Emai Ids were not peovided.
Applicant Eussails could not be sent,
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passed the bemefit, lhe cacess
benafit passed cannat be
= ryers.
10 | Otherthan | 92 | 2,1927310 | 2,00,71,250 0 17.56,060 | Email Ids were not provided.
Applicant Emeils could not be sere,
Even i, the Responderi
passed (ke berefit,
Respondant is sfill required
pess on the differental
sndni,
Sub Total (Net | 281 5475438 | 63610955 0 17,356,060 | All the buyers to whom
Emailed) emails could nol be sent.
 V=Bi9+ 10
Graad Towml 54 | 79095473 | B2891,520 | 16,84.259 72,006,438
Vi=IV¥

Order No.54/2022

(* The amount of excess benefit passed on to the 198
buyers cannot be appropriated with 255 other home buyers.)

Therefore, as per the directions contained in para 39 of the
aforesaid order of this Authority for the DGAP, necessary
verification of the claim of the Respondent was done on
the basis of emails provided. From the Table-A above, it is
verified that the Respondent had passed on an amount of
Rs.36,84,259/- to 31 home buyers including an amount of
Rs.1,75,850/- passed on to the Applicant No. 1. However,
it was observed that the Respondent haé claimed to have
passed on more benelit of ITC of GST to 198 buyers
against the profiteered amount whereas in case of 255
home buyers, the Respondent had claimed to had passed on

+ less benefit of ITC of GST, The excess benefit passed on to

198 home buyers cannot be appropriated with the due
benefit of 255 home buyers. Therefore, even if the claim of
the Respondent with regards to passing on of the benefit of
additional ITC of Rs.828,91,520/- was accepled, the
Respondent was still required to pass on the benefit of
additional ITC of GST of Rs.72,06,438.- to 255 home
buyers, over and above the benefit of the additional ITC of
GST to the nme of Rs. 8,28,91,520/- already claimed to
had been passed on (o the home buyers.

0. As regards the second issue whether the applicable interest

on the profiteered amount had been paid or not by the

Respondent to home buyers, it was observed that the
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Respondent had claimed that he had passed on the benafit
of ITC of GST including applicable interest @18% to 21l
the home buyers. However, the Respondent was requested
to provide the detzils of payment of interest along with
computation in terms of the guidelines for computation of
interest on profiteered amount available on website of this
office. The Respondent did not provide the same. Further,
the Respondent also not provided the details required for
computation of interest amount i.e, amounts raised fo
home buyers along with his dates, amounts received from
the home buyers along with date of receipt. In absence of
these details, the computation of the interest @18% and
necessary verification thereof could not be done by the
DGAP. Furthermore, as the benefit of ITC of GST claimed
to had been passed on by the Respondent could not be
verified folly, the necessary verification of claim of the
Respondent of having passed on the interest amount also
could not be done,

p. On the basis of aforesaid discussions and findings, it was
concluded that in the initial investigaton Report dated
28.08.2020, the profiteered amount was computed as
R5.7,90,95474/- in respect of 452 home buyeis. The
Respondent claimed to had already passed on the 1TC
benefit of Rs.8,2891,520/- to all the home buyers.
However, the Authority did not consider the Respondent’s
claim and vide Interim Order 01/2021 dated 16.03.2021,
directed the Respondent to procure the acknowledgement
receipts from all the home buyers and also provide the
contact details of all the home buyers to the DGAP for
further verification along with (hird party verification
certificate validating such claim. It was submitted that the
Respondent failed to produce acknowledgements receipts
from all the home buyers as directed by this Authority.
Further, the Respondent also failed to provide contact

details of all the home buyers. However, the Respondent
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provided the email ids of 174 home buyers (including
applicant). Emails were sent to 173 home buyers leaving
out | home buyer in respect of which no profiteering was
computed and the Respondent also did rot claim to have
passed any amount as ITC benefit. Out of 173 home buyers
to whom emails were sent, 32 home buyers had replied. In
the 32 replies received from the homeé buyers, 30 home
buyers had confirmed the receipt of benefit of ITC from
the Respondent and 2 had denied the receipt of ITC
berefit. Further, email to the Applicant No. | was sent by
the DGAP at the time of initial investigation. The
Applicant No. 1 had already confirmed the receipt of
Rs.1,75,850/~ from the Respondent vide email dated
28.08.2020. However, the amount of proiiteering
computed in respect of Applicant No. 1 is Rs.1,71,662/- as
mentioned at Sl No. 1 of the Table-A zbove. Further, in
respect of one more home buyer, the Respondent had
passed on the benefit of ITC of Rs.1,29,728/- against the
profiteered amount of Rs.94,154/- as meationed at S1. No.
2 of the Table-A above. Further, in respect of 29 home
buyers, the Respondent had passed on Rs.33,78,681/

against the profiteered amount of Rs.43,95,687/- thereby
having passed on less benefit of ITC as computed in the
mvestigation report. Therefore, the benefit of ITC of
R5.36,44,497/- passed on to 31 home buyers including an
amount of Rs.1,71,662/- of profiteered amount determined
and confirmed in respect of Applicant No. 1 and an amount
of Rs.34,72,835/- in respect 30 home buyers other than
Applicant No. 1 stands verified by the DGAP,

q. Despite the best efforts inade by the DGAP, the necessary
verification in respect of ouly 31 home buyers out of 452
could be done. However, in respect of remaining 421 home
buyers® necessary verification could not be completed as;
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i. the Respondent had fajled to provide contact details
of 278 home buyers;

. out of 174 home buyers (whose emails ids were
provided by the Respondent), who were contacted
by the DGAP to verify the claim of the Respondent
via emails, 142 had not responded.

Therefore, as stated in above pares, the Respondent
is required to pass on the benefit of profitecred
amount on account of additional [TC to the tune of
Rs.7,54,50,978/- to 450 home buyers.

5. The above Report dated 18.11,.2021 was carefully considered by
this Authority. Since, the quorum of the Authority of minimum
three Members, as provided under Rule 134 was not available till
23.02.2022, the matter was not decided. With the joining of two
new Technical Members in February 2022, the quorum of the
Authority was restored from 23.2.2022 and a Notice dated
25.02.2022 was issued to the Respondent to explain why the
Report dated 18.11.2021 furnished by the DGAP should not be
accepted and his liability for profiteering ir violation of the
provisions of Section 171 should not be fixed. The Respondent
was directed (o file wntten submissions, which had been filed on
05.04.2022 wherein the Respondent had, inter-alia submitted
following:-

#. He had sent comumunications as early as October 2017 to
the Customers of ‘Prestige Lake Ridge’ stating that the
effective prices had reduced since the implementation of
GST i India. The factors on the basis of which the
prices would undergo the change were also stipulated
und  circulated in these communications to the
Customers. The Respondent further stated in these
communications that the exact impact had to be
analyzed in detail and that the Respondent would require

time and clarity from all the suppliers and contractoes so
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Owder No,54/2022

that the accurate amount of savings is passed on to the

Customers that he had initiated negotiations with the

suppliers and contractors analyzing the potential benefits
on account of GST implementation which had to be
passed on to all the Customers. The Respondent also
stated that the benefit of ITC and reduction in costs on
account of GST impleméntation would be adjusted
before the final closure of account. Herce, the allegation
of profiteering was incorrect and was liable to be set
eside.

. The application filed by Complainant Shri. Deepak Naik

V was unwarranted as the Respondent had not evaded
from complying with anti-profiteering provisions. The
Respondent passed on the due benefit to the Applicant
No. | which had been confirmed by the complainant in
reply to the DGAP's verification email sent to the
Applicant No. |. Furthermore, the Respondent in the
intimations sent (o customers had already undertaken to
pass on the benefits of increase in Input Tax Credit/Cost
Reduction when the benefits were realized by the
Respondent.

. Accordingly, upon analyzing all the factors in detail, as

stated above and in the infimations sent to the
Customers, the Respondent had worked out an amount
of Rs. 8,28,91,520/- which had consequently been
passed on to the Customers by way of reduction in
prices. Therefore, the Respondent submitted that he had
already passed on the amount of Rs. 8,28 91,520/ to the
Customers. Apartment wise break up of GST benefit
passed on fo Customers was enclosed. The Company
vide his earlier submissions had provided the
methodology based on which the ITC benefit had been
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computed and how the same had been apportioned
between all the Customers,

.T?mamuumofﬂcmuhﬂhmwmkmmbythd

DGAP is Rs. 7,90,95,475/- whereas the amount of ITC
that had been passed on the Customers is Rs.
8,28,91,520/- which is higher the amount computed by
the DGAP. Copy of the confirmation lefters received
from the Customers evidencing receipt of benefit of ITC
were also enclosed.

. Based on the above, the provisions of section 171 of the

CGST Acet, 2017 would have been contravened, had the
Respondent not passed on the benefit of the GST ITC to
his Customers, As stated above, the Respondent had
actually passed on an extra amount of Rs. 37,96,045/- to
his customers. Therefore, the allegations that the
Respondent had contravened the provision of section
171 of the CGST Act, 2017 are not sustainable in view
of the fact that the benefit of ITC received by the
Respondent had already been passed on to all his
Customers,

. He had passed on the benefit of ITC amounting to Rs.

1,78,251/-to the Applicant No. 1, Mr. Deepak Naik V
well. Copy of confirmation received from Mr, Deepak
Naik V evidencing receipt of benefit of ITC was
enclosed.

- Being a part of o large public group of Companies and

always being compliant with various Central and State
laws, the Respondent had ensured that it had lawfully
complied with all the taxation laws as well.

- The Respondent is customer friendly, part of large

public Oroup of Companies in India and the intention
hod always been 1o pass on the accurate amount of

savings to his customers. The Respondent had adopted a
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very scientific approach as far as the workings of the
accurate savings on ITC and cost reduction is
concerned. Experis were engaged to amive at the final

amount of savings on account of GST implementation

which had been passed on to the Customers.

1. Based on the above submissions, the allegation that he

had contravened the provisions of section 171 of the
CGST Act, 2017 was not sustainable in view of the fact
that the benefit of additional ITC received had already
been passed on to all his Customers.

. He had gone through the Report of the DGAP dated 25

February 2022 (as submitted by the Respondent) and he
did not agree to the said Report of the DGAP
considering the fact that the benefit of ITC had already
been passed on and the same had been considered in the
carlicr report of the DGAP.

. He commenced the subject Project named *Prestige

Lake Ridge' in January, 2017 and the OC for the said
Project had been received in October, 2020 based on
which the apartments had been handed over to the
Customers. Before handing over the apartment units,
the ITC benefit amounting to Rs. 8,28,91,520/- had
been passed on to the Customers vide issuance of
Credit Notes. In the Real Estate Sector, once the
possession of the apartment/flat is handed over to the
customers, the customers do not bother to confirm the
benefits provided by the developer to them. This
could be corroborated with the fact that out of 173
emails sent to the customers by the DGAP for
verification of the Respondent's claim of having been
passed on the benefit of [TC of GST, 140 customers
did not reply to the same. Hence, if these customers
had not replied then from this it cannot be inferred

that the benefit of ITC was not passed on to these
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customers. Furthermore, as stated in the DGAP
Report, that out of 33 customers who replied to the
DGAP’s confinmation emails, 31 customers (approx.
94%) had already confirmed the fact of receiving the
ITC benefit by him and merely 2 customers had
denied, However, the due benefit of ITC was passed
on by the Respondent to these 2 customers also which
if!hisﬁuﬂmﬁwthinksﬁtm,nﬁghtaskﬂ:m
customers o appear before this Authority and might
specifically ask him as to why he had denied so
whemasthekmpcndenthadnmﬂypamdmma
benefit of ITC and submitted the genuine documents
like Credit Notes, Customers Account Ledger n
support of the claim of having been passed on the due
benefit to all the customers.

l. To further substantiate the fact of having been
passed on the ITC benefit and as directed by this
Authority vide 1. O. dated 16.03,2021 to obtain a
third-party vevification certificate validating the
claim of the Respondent, the Respondent had also
obtained a cerfificate from an independent Chartered
Aceountant who had verified the books of account
of the Company and confirmed the fact that the ITC
amount as stated above had been passed on by him.
Copy of the Certificate obtained from the
independent Chartered Accountant was enclosed.
This also further evidences the fact that the I1C
benefit had been passed on by the Respondent. Also,
copies of the Credit Notes and corresponding
customer statement of accounts further evidencing
this fact were enclosed.

. The methodology and procedure/mechanism of
computation of “profitecring amount” adopted by
the DGAP is wrong, incorrect, arbitrary, illegal and
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bad in law. As per Rule 126 of the Rules, this

Authority had been empowered to determine the
methodology and procedure for determination as to
whether the reduction in the rate of tax or the benefit
of ITC had been passed on by the registered person
{o the recipients by way of commensurate reduction
in prices. Till date, no specific methodology and
procedure had been framed by this Authority under
the powers conferred under Rule 126 of the Rules.
Hence, the methodology/mechanism of computation
of “profiteering amount™ adopted by the DGAP is
wrong and incorrect, In this regard, the Respondent
further submitted that after implementation of GST
in India w.e.f. 01.07.2017, the Respondent suo-moto
initiated the compliance of Section 171 of the
CGST/SGST Act, 2017 and in absence of any
specific methodology and procedure and with the
scientific approach, computed the additional benefit
of ITC accrued to him due to change in the tax
regime and passed on the same to customers in
respect of all the projects undertaken by the
Respondent, However, even if  the
methodology/mechanism of computation of
“profiteering amount™ adopted by the DGAP is
accepted, then in that case, the Respondent had
passed on the more benefit than the actual amount of
profiteering computed by the DGAP,

. Further, the time periods taken by the DGAP for

comparison of I'TC in pre aud post GST is incorrect.
In pre-GST, the DGAP had taken the period of 15
morths i.e,, from 01.04.2016 to 30.06.2017 whereas
the time period taken for ITC available in post GST
18 30 months re., from 01.07.2017 to 30.092019
which is legally incorrect. There should be equal
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periods of time in pre and post GST periods for
comparison of [TC avaled/available to the
Respondent, to evaluate the actual benefit of ITC
accrued to the Respondent in post GST period as
compared to the pre-GST period. However, in Real
Estate Sector, the supply of the construction services
to be provided to the customers do continue for long
span of time period. Hence, at a particular point of
time it is difficult to assess actual benefit acerued to
any service provider due to change in tax regime.
Construction services were entirely based on
milestones. At a particular milestore, the service
provider raises the demands to customers and as per
law, merely raising the demands, the service
providers become liable to pay Service Tax/GST on
the demanded amount whereas the actual realization
of that amount takes long time. Hence, in several
cases, the service providers discharge the tax
liability from his own without having received the
actual demands raised to customers. Therefore, the
actual benefit of ITC accrued to the service provider
could only be ascertained at the time of completion
of the project. In view of this fact, the time periods
taken by the DGAP for comparison of ITC available
1o the Respondent was incorrect and bad in law.

. Purther, he had passed on the benefit of ITC to the

customers of the project ‘Prestige Lake Ridge’
before completion of the project and handing over
the possession of the apartment/flatunit to the
customers. Hence, it would be incorrect (o say that
the Respondent is liable to pay interest on the
benefit actually passed on the customers before
handing over the possession of the
apartment/flat/unit and actual completion of the
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6. Copy of the above submissions dated 05.04,2022 filed by the
Respondent was supplied to the DGAP for supplementary
Report under Rule 133(2A) of the CGST Rules, 2017. The
DGAP filed his clarifications dated 09.05.2022 on the
Respondent’s submissions and, inter-alia clarified:-

Qrder No,54/2022

project. However, the Respondent had already

passed on more benefit of ITC as computed by the
DGAP in his investigation reports. Therefore, in
light of these facts, the Respondent had passed on
more benefit of ITC which was actually required to
be passed on as per the DGAP’s investigation and
that had also been passed on well within the time
and thus no interest is liable to be passed on further
to the customers of this project.

. Further, for imposition of penalty there should be

an intention to evade payment of tex and in the
present cage, the Respondent made all attempt to
comply with the law and bad even communicaied
to the DGAP as well as before this Authority that
be had passed on the bemefit of ITC that had
accrued to the Respondent and also submitted the
relevant documents in support of the claim of
having been passed on the benefit of I'TC and acted
in a bona fide manner. Fence, in such a situation no
penalty might be imposed on the Respondent as the
Respondent had not contravened the provisions of
Section 17] of the CGST/SGST Act, 2017,

a. The Respondent had already made these

submissions before the DGAP during investigation
of the case. The averments and contentions made
by the Respondent under these submissions had
duly been addressed in the investigation reports
submitted by the DGAP on 28.08.2020 (under Rule
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129¢(6) of the CGST Rules, 2017) and om
18.11.2021 (under Rule 133(4) of the CGST Rules,
2017).

. The Authority vide Interim Order No.012021

dated 16.03.2021, specifically directed the
Respondent to procure the acknowledgements from
all the home buyers to substantiate his claim of
having been passed on the benefit of ITC to all the
customers and also directed the DGAP to verify the
claimufthskuspondmt&mauﬂmhnmebum
through emails and Phone/Mobile Nos. which were
required to be provided by the Respondent to the
DGAP. The Respondent failed to produce the
acknowledgements from the home buyers. Further,
the Respondent provided email ids of 173 home
buyersunlymwhichamaiismmbylhe
DGAP and necessary verification was done
accordingly and on getting confirmation reply
through emails from the respective home buyers,
the claim of the Respondent was considered in the
report dated 18.11.2021 submitted by the DGAP
under Rule 133(4) of the COST Rules, 2017.

« This submission was also made by the Respondent

before DGAP during re-investigation of this case
under Rule 133(4) of the COST Rules, 2017 and
had duly been mentioned in the report dated
18112021 submitted by the DGAP. This
cerfificate was submitted by the Respondent in
compliance with the observations made by the
Authority in Para 36 of the LO, No.01/2021 dated
16.03.2021, requiring him to produce a third party
verification certificate validating his claim of
having passed on the benefit of ITC. Therefore, the
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Authority might decide on the issue of submission
af “C A Certificaie" made and contested by the
Respondent.

. ‘The contention of the Respondent is erroneous. As

per Rule [26 of the CGST Rules, 2017, the
Authority had been empowered to determine the
methodology and procedure for determination as to
whether the reduction in the rate of tax or the
benefit of ITC had been passed on by the registered
person to the recipients by way of commensurate
reduction in prices.

The Authority in exercise of power delegated to it
under Rule 126 of the CGST Rules, 2017, had
notified the Methodology & Procedure vide
Notification dated 28.03.2018 which is also
available on the website. No fixed/uniform
mathematical methodology could be determined for
all the cases of profiteering as the facts and
circumstances of each case as well asthe nature of
goods or services supplied in cach case differ.
Therefore, the determination of the profiteered
amount had to be computed by taking into acconnt
the particular facts of each case.

The computation of commensurate reduction in
prices is purely a mathematical exercise which is
based wpon the above parameters and hence it
would vary from product to product and from
service to service and hence no fixed mathematical
methodology could be preseribed to determine the
amount of benefit which a supplier i8 required to
pass on to a recipient or the profiteered amount.

Furthermore, on the basis of information/data
provided by the Respondent, the actual ITC
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available to the Respondent in pre and post GST
regime and consequently the actual gquamtum of
profiteering or the benefit of additiopal ITC
available to Respondent had been clearly outlined
in the report dated 20.08.2020 of the DGAP.
However, the Authority might decide the issue of
the ‘Methodology and Procedure” as contested by
the Respondent.

The contention of ‘he Respondent is not tenable.
The Respondent had raised objection over the time
periods faken in the pre and post-GST. In this
regard, the period of investigation had neither been
prescribed in the Central Goods and Service Tax
Act, 2017 nor in the comesponding Rules/
Notifications. However, it is clarified that the Input
Tax Credits in pre-GST (01.04.2016 to 30.06.2017)
and post-GST (01.07.2017 10 30.092019) periods
was not compared alone. In the instant case, the
DGAP had compared the percentage (%) of ratio of
ITC to the taxable tumover in pre and post-GST
periods. In pre-GST period (01.042016 to
30.06.2017), to ascertain the percentage of ratio of
[TC to the taxable tunover, a considerable period
of 15 months had been considered which is
reasonable period of time. In any business, inputs
mnd outputs were correlated. If, in any business,
inputs were increased then correspondingly outputs
would also increase and vice-versa. Therefore, [TC
which is related to inputs and taxable turnover
which is related to outputs, were mutually
dependent on each other. Thus, the ratio of I'C to
laxable tumover in pre-GST regime would not
change drastically even if the long span of period is
considered.
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Further, m respect of post-GST period ie., from
01.07.2017 to 30.09.2019, in the instant case, the
DGAP received reference from the Standing
Committee on Anti-Profiteerine on 09.10.2019 to
investigafe the matter. hence the period from
01.07.2017 (date of implementation of GAT law)
up to the preceding month of receipt of reference
was taken up for investigation (post- GST) ie,
from 01.07.2017 to 30.092019. This practice is
miformly adopted by DGAP in respect of all
investigations to cover the period of investigation
up to the preceding month of the month when the
reference is received in this office, It was further
clarified that the DGAP and the Authority was
statutorily required to complete his task within a
given fime frame. Therefore, the ITC availed and
the consequential profiteering, if any, had to be
determined at & given point of time and such
determination cannot be deferred till the
completion of the project. Hence, the investigation
was done up to 30.09.2019 which could not be
deferred till the completion of the project.

Furthermore, to address the contention of the
Respondent that the construction services was
cotirely based on milestones and taxable tumover
and actual receipt of deinands differ in general, it is
submitted that even the home buyers pay belatedly
even after completion of the milestone, a
reasonably long periods of 15 months in pre GST
period and 30 months in post-GST periods had
been considered to compute the profitesring.
Moreover, the ITC taken into consideration is
proportionate with the aren sold in respective
periods. Therefore, the periods taken in pre and
post-GST was justifiable and was within the

Page 26 of 39

Deapale Nalle ve M/s Prostige Estaton Projects Litd,



confines of the law,

7. The above clarifications furnished by the DGAP were
supplied to the Respondent and the Applicant No. 1 to file
re-joinder, if any. In response the Respondent had filed his
re-joinder dated 12.07.2022, wherein, he, inter-alia, stated as
under:-

Order Ne, 54420222

7.1

7.2

7.3

7.4

He has actally passed on an amount of Rs.
8,28,91,520/- to his customers incloding  the
applicable interest at 18% that is higher than the
amount computed by the DGAP,

He has submitted copy of Credit Notes, Account
Ledgers of Customers, Customers’ communication
letters, Customers’ Master  List  and
Acknowledgements on sample basis along with CA
Certificate.

Further, the evidence of passing on of the benefit of
ITC, 31 customers had already confirmed the
receiving of ITC benefit as mentioned by the DGAP.

The Authority may pass appropriate order in the case
at this stage.

Further, the Applicant No. 1 vide his email dated
25.07.2022 has submitted that he has received an amount of
Rs. 1,78,251/- as benefit of ITC from the Respondent and he
requesied to close the case. However, there is no such
provision in the CGST Act, 2017 and Rules relating to Anti-
Profiteering which stipulates that investigation will not be
carried out where complaint has been withdrawn,

We have carefully considered the Report furnished by the
DGAP, the chnifications filed by him and the records of the
case. Section 171 of the CGST Act, 2017 provides that any
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reduction in the rate of tax on any supply of goods or services
or benefit of Input Tax Credit shall be passed on to the
recipients by way of commensurate reduction in prices. In the
instant case, there is no reduction of rate of tax during the
relevant period and the only issuc that is required to be
decided by the Authority is whether Respondent is required
to pass on the benefit of Input Tax Credit to his recipients. Tt
is pertinent to mention here that the Respondent had not
contested the mathematical computation of the benefit of ITC
available to him during the GST regime for the impugned
Project as calculated by the DGAP n its Investigation Report
dated 28.08.2020 and has agreed to pass on the benefit of
such ITC to the recipients. Hence, the Authority vide its L. O,
No, 01/202] dated 16.03202] accepted the mathematical
computation of the benefit of ITC available to the
Respondent during the GST regime as caiculated by the
DGAP in its lovestigation Report dated 28.08.2020 for the
impugned Project as well as determined that if such amount
of ITC benefit is not passed on then it would be the amount
profiteered by the Respondent in terms of Section 171 of the
CGST Act, 2017. There has been no contest by the
Respondent to such [. O. No. 01/2021 dated 16.03.2021 of
this Authority. Hence, this Authority finds that, the matter
relating to availability of benefit of ITC to the Respondent
with respect to the impugred Project and calculation thereol
recipient wise stand concluded.

10, However, as mentioned in earlier paragraphs, as per the

Qrder No 5112022

directions of this Authority’s 1. O. No. 01/202] dated
16.03.2021, the DGAP has carried out this investigation in
the subject matter to establish whether the benefit of ITC had
actually been passed on to the recipients as claimed by the
Respondent and accepied by the DGAP in his previous
Investigation Report dated 28.08.2020 and, secondly, whether
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the applicable interest on the profiteered amount had been
paid by the Respondent to his recipients.

In relation to the first issue, it is observed that the Respandent
was required to submit the acknowledgment receipts from the
home buyers evidencing the receipt of the ITC benefit,
including its quantum and also evidencing that the said benefit
was in terms of Section 171 (1) of the CGST Act, 2017. For
this the Respondent was required to produce the
acknowledgments from the home buyers along with their
contact details to the DGAP which were then required to be
verified by the DGAP, Further, it is noted that the Respondent
had submitted the Credit Notes issued to the homebuyers,
Customer wise (apartment-wise) break up of the ITC benefit
passed on by him, CA Certificate as third party verification
certificate and Confirmation (4 on sample basis) from the
Homebuyers as supporting documents against his claim.
However, the Respondent had failed to yprocure the
acknowledgments/receipts from all the buyers and contact
details of all the homebuyers.

The DGAP then collected relevant information/evidences from
the Respondent and after the analysis of the same, the DGAP
has come to a conclusion that the Respondent has gained
benefit of I'TC on the supply of Construction services after the
inoplementation of GST w.e.f. 01.07.2017 and the Respondent
was required to pass on such benefit to the homebuyers by way
of commensurate reduction in prices in terms of Section 171 of
the CGST Act, 2017 during the period from 01.07.2017 to
30.09.2019. The DGAP has calculated that an amount of
benefit of ITC not passed on to the recipients or in other
words, the profiteered amount comes to Rs. 7,90,95,475/-( i.c.
Ry, 7,06,20,959/- + Rs. 84,74,515/- i.e. GST thereon)in respect
of 452 homebuyers. Further, the DGAP claimed that the
Respondent had already passed on substantial amount of
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requirements of Section 171 of the CGST Act, 2017 at the
ﬁmeofcffarofpoﬁaaﬁiuntnlhchﬂmnhmmmc
Respondent had submitted the Credit Notes issued to the
homebuyers, Customer wise (zpartment-wise) break-up of the
ITC benefit passed on by him, CA Certificate (as Third party
verification) and Confirmation (4 on sampie basis) from the
Homebuyers as supporting documents against his claim.
Further, to crass check the claim of the Respondent, 174 home
buyers (whose cinails ids were provided by the Respondent),
who were contacted by the DGAP to verify the claim of the
Respondent via emails, 142 had not responded and 31
homebuyers including the Applicant No. 1 confirmed the
receipt of the payment made by the Respondent. The
Applicant No. 1, vide his email dated 25.07.2022 to this
Authority, has also confinmed receiving an amount of Rs.
1,75,850/- from the Respondent, however, it is observed that
the amount of profiteering computed in respect of the
Applicant No. | by the DGAP was Rs. 1,71,662/-. The
Respondent had submitted that he had passed on the benefit of
Rs. 8,28,91,520/- to 453 homebuyers. However, the DGAP
could only verify the amount of Rs. 36,44,497/- passed on to
the 31 home buyers, who had confirmed the receipt of the
benefit of ITC from the Respondent. Hence, it is concluded by

R{ the DGAP that the Respondent’s claim of passing on benefit of
Rs. 8,28,91,520/~ could not be verified and the Respondent is
yet to pass on the benefit of Rs. 7,54,50,978/- to 450
homebuyers,

13. The second issue was to verify whether the applicable interest
on the profiteered amount has been paid by the Respondent to
the recipients as claimed by the Respondent. In this regard, it
is observed that the Respondent had failed to provide the
details of payment of interest along with computation in terms
of the guidelines for computation of interest on profiteered
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amount. Hence, this claim made by the Respondent could also
not be verified by the DGAP,

14. Further, the Authority finds that the Respondent vide his
submissions dated 05.04.2022 had raised few contentions as
under:-

14.1 The Respondent has contended that, the methodolozy and
procedure/mechanism of computation of profiteering
amount adopted by the DGAP is wrong, The Authority
finds that, this contention of the Respondent that absence
of prescrived method/formula for calculation of
profitecring and following a method on case-to-case was
arbitrary and thus the investigation was liable to be set
aside, is not (enable. In this regard, it is pertinent to
mention that the “Methodology and Procedure” had been
notified by the Authority vide his Notification dated
28.03.2018 uoder Rule 126 of the CGST Rules, 2017.
The main contours of the “Procedure and Methodology™
for passing on the benefits of reduction in the rate of tax
and the benefit of ITC was enshrined in Section 171 (1)
of the CGST Act, 2017 itself which states that “Any
reduction in rate of tax on any supply of goods or

_ services or the benefit of ITC shall be passed on o the

Q( recipient by way of commensurate reduction in prices”.

It is clear from the perusal of the above provision that it

mentions “reduction {i the rate of tax on any supply of

good or services” which does not mean that the reduction
in the rate of tax was not required to be passed on to each
recipient. Further, the above section mention “any
supply” i.c. each taxeble supply made to each recipient
was entitled to receive the beuefit of tax reduction on
each invoice raised o him. The word “commensurate”
mentioned in the above Section gives the extent of benefit
to be passed on by way of reduction in the prices which

had to be computed in respect of each supply based on
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the benefit of ITC as well as the existing base price (price

without GST) of the supply. To give fiuther clarifications

and to elaborate upon the legislative intent behind the
law, the Authority had been empowered fo
determine/expand the procedure and methodology in
detail. However, one formula which fits all cannot be set
while determining such a “Methodology and Procedure™
as the facts of each case were different. In one real estate
project, date of start and completion of the project, price
of the house/commercial unit, mode of payment of price,

stage of completion of the project, timing of purchase on

inputs, rates of taxes, amount of ITC availed, total
saleable area, arca sold and the taxable mrnover realized
before and after the GST implementation would always
be different than the other project and hence the amount
of benefit of additional ITC to be passed on in respect of
ne project would not be similar to avother project.
Issuance of Occupancy Certificate/Completion Certificate
would also affect the amount of benefit of ITC as no such
henefit would be available once the above certificates
were issued. Therefore, no set parameters could be fixed
for detenmining methodology to compute the benelit of

additional ITC which would be required to be passed on

to the buyers of such units.

14.2 The Respondent has contended that, the time penods

teken by the DGAP for comparison of ITC in pre and
post GST period is incorrect. The Authority finds that, the
period of investigation had neither been prescribed in the
Central Goods and Service Tax Act, 2017 nor in the
corresponding Rules/ Notifications. However, it is
clarified that the Input Tax Credits in pre-GST
(01.04.2016 to 30.06.2017) and post-GST (01.07.2017 to
30.09.2019) periods were not compared alone. In the
instant case, the DGAP had compared the percentage (%)
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of ratio of ITC to the taxable turnover in pre and post-
GST periods. In pre-GST perod (01.0420i6 to
30.06.2017), to ascertain the percentage of ratio of ITC to
the taxable turnover, a considerable period of 15 months
had been considered which is reasonable period of time.
In any business, inputs and outputs were correlated. If, in
any business, inpufs were increased then comrespondingly
outputs would also increase and vice-versa. Therefore,
ITC which is related to inputs and |axable turnover which
is relaled 1o outputs, were mutually dependent on sach
other. Thus, the ratio of ITC to taxable tamover in pre-
GST regime would not change drastically cven if the long
span of period is considered,
Further, in respect of post-GST period ie, from
01.07.2017 10 30.09.2019, the DGAP received a reference
from the Standing Committee on Anti-Profiteering on
09.10.2019 to investigate the matter, hence, the period
from 01.07.2017 (date of implementation of GST law) up
to the preceding month of receipt of reference was taken
up for investigation (post- GST) i.e., from 01.07.2017 to
30.092019. This practice is uniformly adopted by DGAP
in respect of all investigations to cover the period of
investigation up to the preceding month of the month
W when the reference is received, Thercfore, the ITC
availed and the consequential profiteering, if any, had to
be determined at a given point of time and such
determination cannot be deferred till the completion of
the project. Hence, the investigation was done up fo
30.092019 which could not be deferred till the
completion of the project. Hence, the Respondent’s
contention is not tenable.

15. In view of the above facts, the Authority finds thar the
Respondent has gained the benefit of ITC on the supply of
Construction Services after the implementation of GST w.e.l.
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16.

i

18.

Order No.54/2022

01.07.2017 and the Respondeni was required to pass on such
benefit of ITC to the homebuyers/customers by way of
commenswate reduction in prices in terms of Section 171 of
the CGST Act, 2017. However, it is observed that the benefit
was not commensurately passed on by the Respondent to his
recipients.

The Authority finds that, taking into account the aforesaid
Input Tax Credit availability post GST and the details of the
amount collected from the home buyers during the period
01.07.2017 to 30.09.2019, the amount of benefit of ITC not
passed on to the recipients or in other words, the profiteered
gmount comes to Rs. 7,90,95,475/- (i.e. Rs. 7,06,20,959/- =
Rs, 84,74,515/- ie. GST thereom) in respect of 452
homebuyers.

The Respondent has claimed that he had already passed on a
substantial amount of GST [TC per the requirements of
Section 171 of the CGST Act, 2017 to the homebuyers, The
Respondent had submitted that he had passed on the benefit of
Rs. 8,28,91,520/- to all the homebuyers/customers. The
Respondent has also claimed that he has passed on ¢xcess ITC
benefit to his buyers/customers, The DGAP has responded to
such claims as tabulated at Table A above and found that
Respondent has not passed commensurate benefit 1o all
homebuyers/customers. The Authority agrees with such
verification report of the DGAP as such verification has been
conducted in accordance with the directions of this Authority.

"The Authority finds that, provisions of law i.e. Section 171 of
the CGST Act, 2017 mentioned herein above provide that
benefit of the ITC needs o be provided o each and every
supply in the commensurate mannec. As such, the excess of
the ITC  benefit provided 10 some of (the
homebuyers/customers cannot be offset against others to
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whom less ITC benefit has been provided or no benefit have
been provided at all. The Authority finds that the verification
as done by the DGAP in terms of this Authority’s Order No.
0172021 dated 16.032021 does not substantiate the
submissions and contentions of the Respondent that they have
passed on the profitecred amount along with interest to each
recipient of supply. The Authority finds that, the DGAP has
made all efforts towards verification in terms of the said Order
No. 01/2021 dated 16.03.2021 of the Authority, but, the
Respondent was unable o provide the requisite evidence
which was directed in the said Order. Hence, the Authority
determines that the Respondent bas profiteered an amount of
Rs. 7,90,95,475/- (i.e. Rs. 7,06,20,959/- + Rs. 84,74,515/- i.c.
GST  thereon). The details of all eligible
homebuyers/customers and the amount of the benefit to be
passed on to each of them is enclosed as the Annexure-A to
this Order,

19. Therefore, given the above facts, the Authority under Rule
133(3)(a) of the CGST Rules orders that the Respondent shall
reduce the prices o be realized from the buyers of the
Nats/customers commensurate with the benefit of ITC received
by him. The details of the recipients and benefit which is
required to be passed on to each recipient/homebuyer along

- with the details of the unit are contained in the Annexure *A’

M to this order. The Authority directs that the profiteered amount

as determined shall be passed on/returned by the Respondent

lo the recipieats of supply along with interest @18%, as

preseribed under Rule 133(3)(b) of the CGST Rules, 2017,

from the date such amount was profiteered by the Respondent

up till the date such amount is passed on/returned to the
respective recipient of supply (if not already passed on) within

a period of three months from the date of this order.

Puge 35 of 39
Olvdder Mo 54/2022
Deopuk Nailc va M/s Prestige Estates Projects Lid.



20. For the reasons mentioned hereinabove and in the given facts
and circumstances and algo stated position of law we find that
the Respondeut has denied the benefit of ITC to the buyers of
his flats in contravention of the provisions of Section 171 (1)
of the CGST Act 2017. The Authority holds that the
Respondent has commifted an offence by wviolating the
provisions of Section 171 (1) during the period from
01.07.2017 to 30092019, and therefore, he is liable for
imposition of penalty under the provisions of Section 171 (3A)
of the above Act. However, perusal of the provisions of the
said Section 171 (3A) shows that it has been inserted in the
CGST Act, 2017 w.ef 01.01.2020 vide Section 112 of the
Finanee Aect, 2019 and it was not in operation during the
peniod from 01.07.2017 to 30.09,2019, when the Respondent
had committed the above violation. Hence, the said penalty
under Section 171 (3A) cannot be imposed on the Respondent
retrospectively.

21. However, the Authority finds that the Respondent may also be
executing other projects under the same GST Registration No.
29AABCPBO96K1ZP and the issue of profiteering may arise
i the other projects as well. In view of the observation made
in the earlier paragraph, the Authority finds that there exists
reason to investigate other projects for the purpose of
determination of profiteering. Accordingly, this Authority as
per the provisions of Section 171 (2) of the above Act take

%{ sue=muoto coguizance of the same and in terms of Rule 133(5)

of the said Rules, directs the DGAP to conduct investigation in
respect of the other projects executed under the said
registration aod submit Report to this Authority for
delermination whether the Respondent ig liable to pass on the
benefit of I'TC in respect of the other projects/towers to the
buyers or not as per the provisions of Section 171 (1) of the
above Acl.
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23,

Order No.5d/2022

The concemed furisdictional CGST/SGST Commissioner is
also directed to ensure compliance of this Order. It may be
ensured that the benefit 0 ITC as determined by the Authority
as per the Annexure ‘A’ of this Order be passed on along with
interest @18% 1o each komebuyer/customer, if not already
passed on. In this regard an advertisement may also be
published in a minimum of two local Newspapers/vernacular
press in Hindi/English/local language with the details ie.
Name of the builder (Respondent) — M/s Presiige Estates
Projects Lid., Project- “Prestige Lake Ridge”, Location-
Bengaluru, Kamataka and amount of profiteering Rs.
7,90,95,475/- (which includes GST) so that all the
homebuyers/customers ca: claim the benefit of ITC which has
not been passed on to them. Homebuyers/customers may also
be informed that the detailed NAA Order is available on
Authority’s website www.naa.gov.in. Contact details of
concerned Jurisdictional Commissioner CGST/SGST for
compliance of this Authority’s order may also be advertised
through the said advertisement.

Further, this Authority as per Rule 136 of the COST Rules
2017 directs the concerned jurisdictional CGST/SGST
Commissioner shall also submit a Report regarding the
compliance of this order to the Authority and the DGAP
within & period of 4 months from the date of this order.

Further, the Hon'ble Supreme Court, vide its Order dated
23.03.2020 in Suo Moto Writ Petition (C) No. 03/2020 while
taking suo-moto cognizance of the situation arising on account
of the Covid-19 pandemic, has extended the period of
limitation prescribed under the general law of limitation or any
other special laws (both Central and State) including those
preseribed under Rule 133(1) of the CGST Rules, 2017, as is
clear from the said Order which states as follows: -
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“A period of limitation in all such
proceedings, irrespective of the
limitation  prescribed under the
general law or special laws whetker
condonable or not shall stand
extended w.ef. 15th March 2020 till
Jurther order/s to be passed by this
Court in present proceedings. ™

Further, the Hon'ble Supreme Court, vide its subsequent Order
dated 10.01.2022 has extended the period(s) of limitation il

28.02.2022 and the relevant portion of the said Order is as
follows:-

“The Order dated 2303.2020 is
restored and in continuation of the
subsequent Orders dated 08.03.2021,
27.04.2021 and 23.09.2021, &t is
divected that the period [from
15.03.2020 nll 28.02.2022 shall stund
excluded for the purposes of limitation
as may be prescribed under any

m general of special laws in respect of
all  judicial or  quasi-fudicial
proceedings. "

Accordingly, this Order having been passed today falls within
the limitation prescribed under Rule 133(1) of the CGST
Rules, 2017.

25. A copy each of this Order be supplied fiee of cost to the
Applicauts, the Respondent, Commissioners CGST/SGST
Karnataka, the Principal Secretary (Town and Country
Planning), Government of Kamataka as well as Kamataka
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RERA for nccessary action. File be econsigned alier

completion.

Encls: Annexure A List of buyers with defails of

determined profiteered amount (7 pages)

Sd/-
(Amand Shah)
Technical Member &
Chairman
Sd/- s
(Pramod Kumar Singh) (I hitesh &
Teehnical Member Technical Member
Certilied Copy

bk
muunn]

Seeretary, NAA

. No, 2201 [INAN203Prestige/2020 Bo3F -8 oM™ Dated:04.08.2022
Copy Lo

| M/ Prestige Estates Projects 1d., ‘The Faleon 1louse, No. |, Main
Ciunrdd Cross Road, Bengaluru-5600001 (GSTIN
SOAARCPERO9GK 1 ZP),

. 8h. Deepak Naik V., 12 701, Pride Spring Fields Apartments. tarahalli
lo Gubbalala Rodd, Near Subramanyapura Luke, Bengalury, Karnataka-
560001,

3. Commissioner ol Commerciul Taxes, Vanijya Theripe Karvalava, st

Muin Read, Gondhinagar, Bangalore- 560 009

4. Oflice of the Chiel Commissioner ol Central ixcise. Bangalore Zone,
Centenl Revenue Buildings, P.3.No.5400, Queen's Roud. Bangalon
S60 001,

5. Komatuka Real Fstate Regulmory Authority, 2nd Noor, Silver Jubli
Block, Unity Building, CSI Compound, 3rd Cross, Mission Road,
Bengaluru, Karnatuka 560027,

6. Princ'pal Secretary, (Town and Country Planning), 2™ Floor, N R Square,
Near- M 5 Building, Nrupathunga Road, Bengaluru, Karnataka S60002.

7. Direcworie General of Anti-Profiteering, 2™ Floor, Bhai Vie Singh
Suhityn Sacan, Bhai Vir Singh Marg, New Delhi- 110001,

8. Ciuard Iile.

13
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