MAHARASHTRA AUTHORITY FOR ADVANCE RULING
T Bhawvan, Room Mo.107, 1sk f = n, Mumbai = 400010,

{Constituted under section 96 of the Maharashtra Goods and Services Tax Act, 2017)

BEFORE THE BEMCH OF

{1} Shri. Rajiv Magoo, Additional Commissioner of Central Tax, (Member)
{2} Shri. T. R. Ramnani, loint Commissioner of $tate Tax, (hember)

“ARM No. | AD2704210188628 ]
GETIM Mumber, it any/ User-id 27AAXPBETOTCIZO R

Legal Mame of Applicant ' /s, KAPIL SONS (Rajendra Kumar Baheti)

Registered Address/Address p:n-..-:fred %Mo 47, Plot-11, Flat Ne.3, United Apartment, Swargate
while uh[aln:ng user id E-:_uad, Taware Colony Pune, Maharashtra Pu m‘i’fllﬂﬂﬂ'
Deta:ls of application G5T-ARA, Application No. 05 Dated 23.04.2021 ]
| Concerned officer l:li'u.risiun Il, S\WARGATE, Commissionerate Pune |l

Mature of activityls) (proposed/present) i in respect of which advance ruling 5uug|‘|t

A | Category Works Contract _
B Descriptlu.nn i brief] {As per MERDC enl_ered into an Engineering, Procurement and

applicant} Construction Agreement on 11th of October 2018 with /s

Mavyauga Engineering Company Limited for Construction of
Two Tunnel (Two tubes of Four lane each) for Missing Link
under Capacity Augmentation of Mumbai Pune Expressway
in the state of Maharashtra under EPC mode, M/s Navyuga
then further awarded the blasting wark (o the spplicant,
The applicant filed ARA application far the determination of
nature of supply and the rate of tax,

which  adwvance  ruling % Classification goods anl;l,."nr sarvices or bath

, 1:| an which advance ruling | As reproduced in para 01 of the Proceedings below
is required

NO. GST-ARA-05/2021-22/8- | 7 Mumbal, dt. 0% DZ. 20T 2

PROCEEDINGS
{Under Section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra Goods and

Services Tax Act, 2017}

The present application has been filad Under Section 97 of the Central Geods and Services Tax
Act. 7017 and the Maharashtra Goods and Services Tax Act, 2017 [hereinafter referred to as "the CG5T
Act and MGST Act” respectively] by M/s. KAPIL SONS, the applicant, seeking an advance ruling in respect

of the following question.

. Whether the activity to be carried by the applicant shall be classified as supply of goods or

services or a composite supply of ‘works’ contract'?
T
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2. Whether the activity should be classified as Composlte Supply of works contract for
Construction of tunnel under Entry 3[iv) of Notification Mo. 11/2017-CT (Rate] dated 28.06.2017
taxable at the rate of 1297

At the outset, we would like to make it clear that the provisians of both the CGST Act and the
MGST Act are the same except far certain provisions. Therefore, unless a mention is cpecifically made b
any dissimilar provisions, a reference to the CGST Act would also mean a reference to the same
pravision under the MGST Act. Further to the earlier, henceforth for the purposes of this Advance
Ruling, the expression ‘GST Act” would mean CG5T Act and MGST Act.
2. FACTS AND CONTENTION — A5 PER THE APPLICANT

The submissicns made by M/s Kapil Sons are as under:-
21 M/s Kopil Sons, the applicant s registered under G5T and engaged in drilling and blasting works ot
viarious sites using industrial explosives and other maternols.
2.2 Government af Mohorgshtra entrusted foharashirn Stote Rood Deveiopment Corporotion Limited

€], & corporation fully owned by Government of Maharashira, the development, operalion (il

7
u % ne Expressway 10 Mumbai,

SROC rbspMed o canstruct the same, in vited proposals far short listing of hidders for EPC and oroepied

Construction of Two Tunnel (Twe tubes of four forte each) for Missing Link under Copeclty
Augmentation of Mumbai Pune Expressway in the state of Maoharashirg under EPC mode.

2.4 I relation to the work awarded under above EPC Agreement, the main contractor engaged the applicant
for o sub-contracting arrangement for the construction of tunnel by drilling and bigsting method ond
issued o work order for subject work titled as under:

Weork Order for Drilling & Blasting Charges for Missing Link Project, Moharashtra = reg.
The description of supply te be mode by the applicant wos “Drilling and Blasting including all tools,
muaterials, explosive vans elc complete for approach roods and tunmel warks.

B. STATEMENT CONTAINING APPLICANT'S INTERPRETATION OF LAW AND/OR FACTS

Le rowvision applica,
2.5 The charging section for GST is Section 9 of the Central Goods and Services Tox Act 2017 The term
“goods” hes been defined under section 2{52) of the CGST Act, 2017. The term “services™ hos been
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defined under section 2102} of the CGST Act, 2017, Section 2{30} defines o composite supply and the
term waorks contraet has been defined under Section 2(119) of the CG5T Act, 2017, Further, clouse & of
the Schedule I stotes thal works contract os defined in clouse {119) of section 2 shall be treoted as o
supply of services.

The G57 rotes on services Aave been aofified by the Sovernment in Notificalion Ne. 112017 — Centra!
Tox (Rate) doted 28.06.2017 which hos been amended by various notifications ond Sr.No 3 {iv) of the said
patification {os amended up ta dute) stotes that Composite supply of works controct as defined In cdapse
{118} of section 2 of the Centrol Gaods and Services Tax Act, 2017, [other thon that covered by items (i),
fiak (i), fic), (id), fie) and (if] supplied by way of construction, erection, commissioning, Instellation,
completion, fitting out, repair, maintenooce, renovation, or aitergtion of o rood, bridge, twnnel, or
terminal for rood tronspartotion for use by general public attroct 1.2% G5T.

Interpretat wisions and applicable ¢

The nature of work aworded by MSRDC needs Lo be understood. Construction af tunnel invelves o series
of steps including planmng for various foctors including, route studles, Tunne! type studies, geotechricoi

ipotions, operational and fingrciol plonning, risk monagement efc.

Plannirsg |
Riputs Sglaciion |
1

|. Watar Land |

T . 1 I
wnmeEed et e B i | Cur & Cover
Tunrelx Tuifn | I Tunrneln

| S P i
Rock 5 ofl Ground Difficale | SEmM
Tunnmling Tunneling Sraund Turmneling
Tunmeling

There are variows methods of construction af tunpel aiso known as tunneling methods, os depicted in
above chart and the maoin controctor has ta undertake rock unneling for the owarded work,

The rock tunseling methods generally prevalent in use ore:

= [rili gnd Glast

= Tunne! Boring Machines (TBM)

«  Road headers

s Other Mechamized Excavalion WMethod

«  Seguentlal Excovation Method (SEM)/ New Austrian Turmeling Methad [ALATRA)

The main contriect has engaged applicont for the canstruction of tuanel by drill and blast technique of
tunneiing. The issue for consideration is with respect to clossification of the said supply. The cyele of

drifling and blosting activity to be undertoken by the applicant involves the following steps:

) Page 3 of 11
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v Oriiling Blast holes ond logding them with explosives.

v Detonating the blost, fallowed by ventiiotion to remaove biost fumes.
+  Removal of the blasted rock fmucking).

s ESroling crown ond walls o remove loosened pieces of rock.

+  Instaliing initiol ground suppart.

s Advoncing rail, ventilotion, ond wtilities,

210 It is seen that variows gonds Incluaing explosives, tools and other material have to oe used during the
process of hlosting ond hence there is on element of goods involved in the tronsaction. Further,
undaouhtedly there 15 g service slement in corrping out the whole process storting from driliing sill the end
Gy removing the rutble, Hence the octivity invalves both goods and services.

b 2 The elements of the definition of Works Controct under Section 2{118} of the Act ore as under:

# o contrect for bulding, construction, fabricetion, completion, erection, instoilotion, fitting out,
improvemend, modificotion, repoin, Mamtenance, rerovalian, alterarion or commissioning

= of ooy immovable property

herein transfer of property in goods (whether as goods or in some other form/ is involved in the

gion af such contrioct;

¥ The Tunnel ond road is undoubtedly immovobie property

¥ Now, if reeds to Be interpreted whether there s transfer of property in goods (whether os goods
or in some other form| involved in execution of contract, based on provisions of low and legal
jurisprudence available in this regord,

2.13  Goods ore defined in the CGST Act as every kind of movobie property, The materiols used for drilling and
kiosting are movable praperty in their own identity before incarporation {n execution of the project. Now
far the question whether there is transfer of properly in goods involved in execution of project, o very
important point of consideration (& that insteod of only using the ward goods, the statute hos used on
expressian being goods fwhether a5 goods or in some other form ) in the definition of works contract.

2.14 it is relevant to the subject issue that on exhaustive debate has token ploce/dealt with, by a three judge
bench of Supreme Court in Larsen and Toubro Limited ond another vs. State of Karnotoko ard another

(2014) 1 S5CC 708 = 2013-TIOL-46-5C-CT-LB. The provisions of clouse (284)(b} of Article 366 af the
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Canstitution of Indic has been considered in Lorsen & Towbro Limited {suoraj and it haos been held that
the expression “goods {whether as goods or in some other form)” appeoring in sub-clouse (b) of clause
{284} of Article 366 of the Constitution of India has the effect of enlarging the term “goods™ by
bringing within its fold goods in all different forms.

Porograph 56 of the opinian rendered in Larsen & Toubro Limited (supra) reads as under:

"56, M is importapt to ascertain the meoning of sub- clause [b) of clawse [29-4) of Article 366 of the
Constitution. As the very tinle of Article 366 shows, it is the definition clause, It starls by sapieg that in the
Constitution uniess the confext atherwise requires the expressions defined i that article shal hove the
meanings respectively gssigned. to them Jo the article, The definition of expression "tox on sole or
purchiase of the gooos” 5 contoined in clodse 28-A) I the first por! of dowse (29-4) s read with sub-
clouse (0] ailong with lotter port of this clouse, It repds ke this: “tox on the sale or purchaser of the
goods" Inchedes o tax on the transfer of property in goods (whether as gooas or in some other farm)

invoived jn the execulion of o works contract ond such transfer, delivery or supply of any goods shall be

by bringing within itz fold goods in a form other than goods. Goods in same aifher form wadid thus

mean goods which hove ceased o be chattels or movables or merchangdise and become attached or
embedded to eorth, In other words, goods which bove by jncorporgtion become part of immavabie
property are deemed s goods. The definition of “tax on the sale or purchose of goods” includes a tax
on the tronsfer or property In the goods as goods or which hove fost s form o3 goods and have
aoquired some other form invalved in the exccution of @ works cantract,”

The Lorger Bench of the Apex Court summarizad law ond focts os

{1} Far sustaining the levy of tax on the goods deemed to hove been sold in execulion of o works contract,
three conditions must be fulfiled: fone) there must be o works condroct, [two) the goods should hove
heen inwolved in the execution of o works conltroct gnd [three] the property in those goods must be

transferred to o third party either as goods or in some cther form,

— a '|E'J.-'
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(i} For the purposes of Article 366{29-A){b). in o building controct or any controct to do consiruction, i
the developer has received or 5 entitled to receive valughle consideration, the obove three things are
fuily mec. It is so becouse in the performance of o controct for construction of building, the goods
{chattels) like cement, concrete, steel, bricks etc. are intended o be incorporated in the structure and
even though they lost their identity os goods but this factor does not prevent them from being goods.
Henee the Apex Court af faw has held thet tronsfer of property in such goods takes place when the gooas
arg incarporated o the works ond even thawgh i they Inose their identity as goods, this foctor does not
prevent them from being goods. Hence there s a tronsfer of property in goods, in some other form
involved in the execution of construction project,

Further, i this regarg, the Judgment of Hoo'ble Supreme Court in the case of State of Gufarat Vs, Bharat
Pest Controd [Civil Appeal No. 1335 of 2018] = 2018-TIOL-310-5C-VAT is refevant, wherein it has been
held as follows -

"5, A Constitution Bench of My Court i Kone Sevator india Frivate Limited vs State of Tormm! Nodu,
while considering the correctness of its eariier wiew with regarg To domingnt roture of the contvoct TesT,

gpert from holding thot the dominent noture test would no longer be determinative, considered

; *‘IE above position of law enunciated in Lorsen & Towbro Limited [supra} ond Kene
‘?!r.l'..rare Limited [supro) the view token by the High Court that there (s no deemed sale of

Herce an the basis of obove interpretation, apelicant is of o view that oll the conditions of works controct
under Section 2(119) are met for the work of tuane! construction by drifling and blosting technigues given
e opplicant.

That under Schedule )| af the Act, Entry 6 specifies thot composite supply of works contract o5 defined
under Sectian 2(119) of the Act is o supply of service,

Further the Advence Ruling Authority of Gujorat in case of Mys KHEDUT HAT [2018-TIOL-173-AAR-GST/
haos held that blasting work with use of explosives is o composite supply. The ruling pronounced s 05
under

There is deemed supply of explosives in this case in view of the judgement of Hon'ble Supreme Court in
the case of Bharat Pest Control - 2018-TIOL-310-5C-VAT as well as the supply of service in the form of
the biosting work - Therefore, the situation o3 narrated by the applicant is a ‘composite supply’ of

e ":""r.-'
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goods and services and shall be covered by Section 2{30) and Section 8{a) of the CG5T Act, 2017 and
the GGST Act, 2017: AAR

Based on interpretotion of above relevant focts and moterial, the clessification entry in 5i. Mo. 3(iv) of
Notification No. 11/2017 - CT{Rate) appears to be the correct dassification of the octivity undértaken by
the opplicant, That the suppiles classifishle under the ohove entry are toxobie at the rate of 12% and
hence the applicant 15 of the view that the activity carried ocut by applicont sholl be toxable under the

obove classification under HSN 9954 gnd be taxable ab the rote of 12%.

03,  CONTENTION — AS PER THE CONCERNED OFFICER;
OFF MISSION DA 2021

The aoplicant has declared the description of goods and services in their registration as under:

|
Foods _ Services

HEh Description HEN Description |
iEEﬂEDﬂiﬂ PREPARED EXPLOSIVES, OTHER THAN PROPELLANT .
POWDERS PREPARED EXPLOSIVES, QTHER THAN
PROPELLANT POWDERS: INDUSTRIAL EXPLOSIVES

SAFETY EUSES: DETOMATING FUSES; PERCUSSION OR
DETONATING CAPS, IGNITERS: ELECTRIC DETONATORS
SAFETY FUSES; DETONATING FUSES;, FERCLSSION OR
DETONATING CAPS: IGNITERS: ELECTRIC DETONATORS:
SAFETY FUSES: FOR MINE BLASTING

goods invalved in the transoction. Fursther, undoubtedly there is o service element in carrying out the
whale process starting from drilling till the edby remaving the rubble, Hence the activity invoilves both
goods ond services.

it appeors that the applicant is @ sub-controctor and providing services 1o M5 Navayuga Engingering
Company Ltd, (Main Contractar). Ms Navaviigo Engineering Company Lid, hove signed on agreement
with MSRDC o corporation which is fully owned by Gowt. of Moharashtra,

Further, @5 per work orger, it oppecrs that. activities corried out by the applicant moy be
classified as composite supply of works controct for construction of tunne! under Entry 3fiv) aof
Notification Ne, 11/2017-CT (Rate} doted 18.06.2017 with taxable rote of GST 12%. However, the
gpplicant hos declared only goods having HEN 26020010 & 36030011 in thelr GST registrotion ond
they have never mentioned about any services in their G5T registration at the time of execution of the

warks order Le, Nov, 20185, §
A4l
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04, HEARING

Preliminary e-hearing in the matter was held on 30.11.2021. The Autherized representative of the
applicant, Shri. Yash Ladda, leamed CA and Smi. Shuchi Sethi, fearned CA were present The
Jurisdictional afficer Smt. Suvarna Athanikar, learned Superintendent, v Il Swargate was present.

The application was admitted and called for final online hearing on 14123021 Shri. Yash Ladda,
learned CA& and Shri Chirag Mehta, learmed CA, appeared, made oral and written submissions.
Jurisdictional Officer Shri Sunil Wankhedkar, learned Superintendent Div |l Swargate attended and
made oral and written submissions,

we hieard both the sides,
05, SERVATIONM D FINDINGS:

We have perused the documents on record and considered the oral and written submissions made by

bath, the applicant as well as the jurisdictional officer.

The Applicant is engaged in drilling and blasting works at various sites using Industrial explosives and

MECL further engaged the applicant through a sub-contracting arrangement far the said work relating ta
construction af tunnel by drilling and biasting method and Issued a work order for subject work

We find that, the work awarded to the main contractor viz. NECL is, canstruction of Tunnel and
approach roads. in order to complete the said EPC contrac, the main contractar has engaged the
applicant as & sub-contractor for drilling and blasting work far rock tunneling. The applicant has
submitted the general cycle of drilling and blasting activity In their submissions,

After going through the above processes, it s clear thal various ponds including explosives, tools and
other material have to be used during the process of blasting, Hence there is an elemenl of goods
involved in the said transaction. Further, there |5 a service element also in carrying out the whole
process starting from drilling till the end by removing the rubble, Hence the activity invalves both, the
goods as well as the services.

Section 2[30) of the CGAT Act, 2017, defines the term ‘composite supply” as under:-
o~ i
£ Lt e
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{30} “composite supply” means a supply mode by o taxalile persen to a reciplent consisting of wo of
more toxable suppiies of goods or services or both, or ony combination thereof, which are naturoily
buridled and supplied in conjunction with each ether in the ordinary course of business, ene of which is o

principal supply.
The applicant has been issued a Work Order dated 28.11.2018 by M/s Navyauga Engineering Company

Limited, the Main Contractor for “drilling and blasting including all tools, materials, explosive vans etc.
complete for approach roads and Tunnel Works”, The applicant has also submitted an Addendum ko the
aforementioned Work Grder as per which: The said work entrusted Lo the applicant shall be in relation
to the construction of Two Tunnels for missing link under Capacity Augmentation of Bumbai Pune
Expressway in Mumbai and the impugned work awarded, shall include within its ambit various goods
including explosives tools and other material to e used during the work.

Fram the work diagram submitted by the applicant and oral submissions made by applicant, we
also observe that, after the blasting work is done the applicant also underiakes scaling work of the
crown and walls to remove loosened pieces of rock, furthermore the applicant bolts the crown with
materials for support and installs initial ground support
Jhe applicant as per their own submissions, undertakes the construction of tunnel by drilling and
; chniques. at site using lools, materials, explosive vans and other materials etc. We therefore
t% \

fand clearing of rubble etc. We also find that to perform swch services there is requiremeants

the subject case, there is definitely invelvement of supply of services in the farm of drilling

ich include explasives. The service of drilling and blasting cannol be conducted without the

The first question raised by the applicant Is whether the impugned activity to be carried out by the
applicant shall be classified as supply of goods or services or a camposite supply of ‘works’ contract’.

Eram the submissions made by the applicant we observe that the main contractor has been given a
contract by MSRDC to construct tunnels for Mumbai Pune Expressway and accordingly, the main
contractor has subcontracted the tunneling work to the applicant by way of drill and blast technique af
tunmeling. In the subject case, the work is for construction of tunnels which can be considered as
immavable properties belanging to the Government of Maharashtra, Further as per the work arder
submitted by the applicant, it elearly appears that the impugned aclivity carried out by the applicant can
classified as compasite supply of works cantract for construction of tunnel. This would answer the first

guestian raised by the applicant,
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5.10.4

D&,

The second guestion raised by the applicant is whether the impugred activity should be classified as
Compesite Supply of works contract for Construction of tunnel under Entry 3{iv) of Motification Mo,
11/2017-C7 [Rate) dated 2B.06.2017 taxable ol lhe rate of 1297

In aur above distussions we observe that the impugned activity/supply undertaken by the applicant as
per the subject Work Order received from M/s NECL is "drilling and blasting including all tocls, materials,
explosive vans ele. complete for approach roads and Tunnel Warks”,

since, we have held that the impugned activity carried out by the applicant can be classified as
composite supply of works cantract for construction of tunnel we find that the said supply will be

covered under Entry 3[iv) of Notification No. 11/2017-CT {Rate| dated 28.06.2017 which is reproduced

as under:-

5r. No. Chapter, Description of services Rate % | Condition
Section or ‘
Heading = -

3 Heading 9954 | () Composite supply of works conlract as | &
Construction | defined in clause {119) of section 2 of the

Larvices Central Goods and Services Tax Act, 2017,
supplied by way of construction, erection,

' commissioning,  installation, completion,

| fitting out, repair, maintenance, renavakion,

or alteration of -

(a) a road, bredge, tunnel, or terminal for

road transportation for use by general

public;

Y i

[ | LA R

] R ey

| - I o

It is further noticed that similar view has been taken by the Advance Ruling Autharity of Gujarat In case
of Mfs KHEDUT HAT [201B-TIOL-173-AAR-GST] that blasting work with use of explasives is a composite
supplhy.

Hence, in respect of the second question asked by the applicant, we hold that the impugned sctivity
carried out by the applicant is a composite supply of works contract far construction of tunnel and is
covered under Entry Miv] of Motification Mo, 11/2017-CT (Rate] dated 28.00,2017, The relevant facts,
apinions and the case laws submitted by the applicant as well as the department are cansidered far
arriving at the decision,

In view of the discussians mads hereinabove, we pass an order as follows:
) -...___.l:r«.!'l;_,r'
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QRDER
{Under Section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra Goods and

Services Tax Act, 2017}
For reasans as discussed in the body of the arder, the guestions are answered thus —
Question 1;  Whether the activity 1o be carried by the applicant shall be classified as supply of poods or
services ora composite supply of “works” contract'?

Answer: The impugred activity carried out by the applicant is a ‘compasite supply” of works conbract

Ouestion 2:  Whether the activity should be classitied as Composite Supply of works contract for Construction
of tunnal under Entry 3iv} of Motification Me. 11/2017-CT {Rate} dated 28062017 taxable at the
rate of 1247

Answer: Answered inthe aftirmative.

|:I : -'--.- -'l e -l:.. III-\_
e .i-"".':-"";----. '|I'.'_" £ e _,.l'. ¥ T
RANY MAGOD T, . RAMNANT
(MEMBER) {MEMBER)

Copy to:-

1. The applicant

2. The cancernaed Central £ State officer

3. The Commissioner of State Tax, Maharashtra State, Mumbal
4. Tha Chief Commissioner of Central Tax, Churchgate, Mumbai
5, The Joint Commissioner of State Tax, Mahavikas for Website,

Mote:-An Appeal against this advance ruling order shall be made before, The Maharashtra Appellate Authority
far Advance Ruling for Goods and Services Tax, 157 floor, air India Building, Nariman Paint, Mumbai -
A0a021. Online facility is available on gst.gov.in for online appeal application against order passed by
Acvance Ruling Authority.
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