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TAMILNADU STATE APPELLATE AUTHORITY FOR ADVANCHE RULING
(Constituted under Section 99 of Tamilnadu Goods and Services Tax Act 2017}

A R.Appeal No.09/2021/AAAR Date: 01,12, 2021

BEFORE THE BENCH QF
1. Thire M.V.S.CHOUDARY, MEMBER
2. Thiru M. A. SIDDIQUE, MEMBER

ORDER-in-Appcal No. AAAR/20/2021 (AR}
(Passed by Tamilnadu Stale Appcliate Authority for Advance Ruling under Section
10H 1) of the Tamilnadu Goods and Scrvices Tax Act, 2017}

Preamble

(. In terms of Scction 98 (5) of the Central Goods & Scervices Tax Act 2017 /Tawiinndn

Coods & Scervices Tax Act 2017(“the Act”, in Short), this Order may be amended by the
I Appeliate authority so as Lo rectify any error apparent on the Face of the record, if sueh
~error is noticed by the Appellate authority on its own accord, or is brought fo its natie

et

: by the concerned officer, the junisdictional officer or the arphicant wathim s
“six months from the date of the Order. Provided that no rectlication which baes i
Ceffeet of enhancing the tax Hability or reducing the amount of admissible mput tax
' credit shall be made, unless the appellant has been given an opportunity of being

heared.

2 Under Section 103(1) of the Act, this Advance ruling pronounced by the Appeten.
Authority under Chapter XV of the Act shall be binding only

a). On the applicant who had sought it in respect of any matter referred o i sub
' seetion (2) of Section 97 for advance ruling;

|
S (b}, Onthe concerned olficer or the jurisdictional oflicer in respect of the apphicang,
I

3. Under Scetion 103 (2) of the Act, this advance ruling shall be hinding unless the

| law, facts or circumstances supporting the said advance ruling have changed.

4. Under Scotion 104(1) of the Act, where the Appellate Authority finds 1hat advaree :
ruling pronounced by it under sub-scction (1) of Scction 107 has been obtadned b abe
appellant by fraud or suppression of material facts or misrepresentation of faots, i
Dimay. by order, declare such ruling to be void sb-initio and therecupon all the provisions
Cof this Act or the rules made thercunder shall apply to the appellant as if such

“advanee ruling has never been mace,
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S Naume  and address of  the M/s. The  Erode  City  Mumcipal

Cappelant ‘ Corporation, 246,Brough Road, Krode- !
, 638 001 :
TN o Usor 11D : ABAAALTI7?ELI31 728

' : 1;
CAdvance Ruling Order  against | Order No. 1/ARA/2021 dated 28 04-2021 |
~which appeal s filed |
? : i
- Nate of g appeal (09.08.2021 i
-' Ropeesented by Thiru.K.Sankarana rayanan, Advocate
Jurisdictional Authorily-Ceontre Coimbatore Commissioncrate, .
Coimbatore | :

Jumsdictional Authority -State L The Assistant Commuissioncer (ST)
' Brough Road Asscssment Circle

~Whether pavment ol Jees  for | Yes, Payment of Rs. 20000/ madce vide |
filimg appeal is dischareged. If challan No, SBIN 2108330001 16028 |
ven, fie o amou!t ol challan G dated 02.08.20021 5

“odetitids ‘

At the outset, we would like to make it clear that the provisions of
both the Central Goods and Service Tax Act and the Tamil Nadu Goods
and Scrvice Tax Act are the same except for certain provisions.
Therefore, unless a mention is specifically made to such dissimilar
provisinons, a reference to the Central Goods and Service Tax Act would
also mean a reference to the same provisions under the Tamil Nadu

Goods and Service Tax Act.

l The subject appeal has been fled under Sccuon 98(5)  of the
Tamilnadu Goods 8 Scrvices Tax Act, 2017 /Central Goods & Scrvices Tax Act
2017 by Tvl. The LErode City Municipal Corporation (hereinafter relerred to as
‘Appellant’}. The  appellant  is registered under  GST vide ¥STIN

SOAAALTTYSIRZL, The appeal is fled agaimst the Order No. 14 /ARA/ 2021 dated
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28012021 passed by the Tamil Nadu Stawe Authority for Advance rubing on e

application for advance ruling filed by the appellant.

2. The Appellant s a *Municipality” as defined in clause {0} of article 2909 of the
Consutution. They are rendering taxable services (vig) renting of immmovable propoer
scervive, mandap keeper service and  are doing the [unctions contrusted Lo«
municipalily under Twelfth Schedule to Article 243W of the Constitution. They have
stated o undertake the following services diveetly/ through contraclors by tender
process ancd have sought ruling on the apphication of Notilications spectlicd in Column

I below:

S1 éDcscription of | Direct | Service Advance ruling is required o -
No | the service ! service by | through lthe following  .whether  the
i : . the contractor scrvicex moentioned in Onluinn
' corporation s by , are cxmnpied  vide Holalicedion
: | tender No or 8i No c¢ntry of the table to
? process ' Notification as noted against
i: _ each 8l. No in Column E, '
Al B | C | D E
(i Fee from parks | Same tmes in  Three Notification, Nol4 /2017 caied
some months | vears lease | 06-2017(or) sl no 4 ol 1272017 Jdt
] 28-06-2017
o2 J! Markct fce-daily | Some times in | Three Notification. No 1472017 daled 28
: ' csome months - vears lease | 06-2017(wr) sl no 4 of 1272007
| dated 22-06-2017or) B ne 40 ol
i the table  to  Netification  No
| V112007 O [Rade),  daded 286
| i: i F 2017
: } ;
3 Market  fee - | Some limes in : Three Notification. No 1472017 died 20
' i weekly i some months - vears lease - 06-20170r 510 no 4 of 12001
5 Cdated 28 -06-2017{or) St no 21 o
I i the table to  Notfication  No
. 1172017 CT. (Rate), dated 280
f 2017
1 Fees for bays in! Some times in | Three PNotilication, No 1A /000T s
. sbus stand (bus | some months @ years lease | 20170v sl no 4 of 1272017 e
i | stand  cnirance 06-2017
fce collection )
| |
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fothers)

Do ostavid

i3] locker rent
. nrovided in
Buss stond

S st

SOt SPECE

s some months

A} charges Tor
Pl TV advl. in

0 flower shop

S ieyele  stand,

L Rennter, auto, !

NEIEER whooler
Costind i bus .
s and

aliver places

tojeollection of

Craore oent for
Premporary stay

D Slaushier
S house fees

Pitind slalls

s

Font Travelery”

Bungntows A&
Crest house
{municipal

fodge)

fues o pay
Cdanse totlets

Some times in

fsome months

S Lmnes i
i years leasce

some months

CSome tmes in
- years leasce

sone months

s stand  Some times in i Three

years lcase

Three
years lease

- Three

years leasc

Three

Three

A Exempted vide 8L No 7ol
Notilication, No  12/2017  (oy]
payment ol tax under reversc
charge under sl no 5 ol
Notification. No 13/2017 Centraf
Tax (Rate] aled the 28th Junc,
2017 '
3. Notification No 1472017 dated
28-06-20170r sl. no 4 of 12/2017
dated 28-06-2017,

- Co o Notification [/ 1A /20017 (2806
2017 (or} sl no 7l of 1272017 dated .
28 06O-2017(0or) S no 29 ol Ui
table to Notification No. 1172017 |
C. T (Rate), dated 28 6 2017

" 1), Notfication 14/2017 H28-00
C2017{ox) sl no 4 of 1272017 dt 28
06-2017

. Notification 1472017 ct28-06
2017(or) sl. no 4 of 1272017 dated
28 06 2017 or Sl no 14 of 1272017
dated 28 .06 20107

Notification No 14/2017 dated 28-
06-2017or sl. no 56 of Notihcation.
No 12/2017 d1 28-06 2017.

31 No 7 of Notification no 12/2017
csubject 1o the  satisfaction  of
condition since 1t is not covered
under  renting ol immovable
property.

Notiication No 14/2017 2806 |
20170r sl. no 4 of Notification. No
12/2017 dt 28-06-2017&%51 no 14
of the samc Notification /-since
condition is satisficd.

Notification No 1472017 Jdt28.00
; 2017(0r) 8. no 76 of Notification, No
1272017 dated 28-06-2017.

|
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00

10
ibad

6

P Avenue receipls
|

P Right Lo fishing
in hondl

; !
c Running a fish

' marlet

|

: For cntry

| vehicle in the:
" market

. annual track ;
rent -Cable

Coperator laving

fecioptical fibre

laving [eo)

Renting ol
immovable

propoerty

| el e o .
P Renting ol
immaovahble

property

For cntry
vehicle in the
marlset

IDirect by the
municipalily
on

Ceontract

Ihreet by the |

municipality

on lease !

Ccontract
another

- Central /

- Stlale
Government,

lcase

Lo

" Three
years leasce

CThree
years lease

FlThree
years leasc

Three
years lease

Based on

contiract

FOSEL ANe S oof Natifieation.
DT (Rare), deated 28 6 2017

151, no 51 of Notuheation. No
12/2017 1 (Rate), dated 28 1

2017

fi)Press Release  Naoo 1002702000

Cdafed D5 A0S,

fiiif Sl no 24 of the 1able 1o
Nolification No. T1/2017 C.1. (R,
doted 28 62017 i

N
SN

(8l no 24 of the table s
Notification No. 11/2017 C.T. [r’w’(rrwf,f

dated 286 2017

SIoono o of Notiffication No 127010
or  Slono 29 of 1H/2017 dated 2
06-2017.

Notificationn No 14720107 28 05
2017(or) sl. no 4 of Notification. No o

12,2015 dated 28-00 201757,

Composite supply can be applhed
for road cutling charges hy (reating
it as renling of immovable propoerty
and  reverse  charge s
applicable under S Yoo b o
Notificanon No 1372017 daved
06-2017 as amended

service

N

Nonpayment of tax under reverse

ccharge  under 81 Noo BA of

| Notification No 1372017 dated 28
062017 but pad rnder e
charge and whether u can b

condoned and regularised for the
period from 25-01-2018 in case of
scrvices Lo GSTN holders '

81 o 8 of the table to Notifieatnion, :
No 12/2007 dated28 062017
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cAreellant bad sought Advance Ruling on the following questions:

Thospuestions for which the ruling was sought are:
2 L Advance ruling is required in respect of SL No 1 o 6, 8, 9 &13 whether Ui
services rendered by them dircetly  are covered under Twelfth Schedule to Article
293W of the Conutitution and Jor exempled under the  Notification No
mentioned against ench Sl No.
i In respect of services rendered by them from 81 No 1 w13 through tendo
contractors whether they are covered under Twellth Schedule Lo Article 243W of
the Constitution ancdfor exempled vide the Notification no mentioned agains
citch Bl Nao,
(2.0 Inorespect of 81 No 14 they are collecting charges for laying of cables alongside
roads and collecting road culting charges as well as annual rent. They require
adveence ruling whither composite supply ¢ he applied for classilying the said
serviee as renting of immovable property service and reverse charge can be
applicd for collecting GST as per entry Sl No OA of the lable o Nolification No
1372017 (Cl rate) dated 29-06-2017 as amended from the Lelephone operators
whio are GSTIN hoibders
ot orespeel of ShoNo 15 weelf 25-01-2018, instcad of reverse charge thuy collecled
tax under dircet chenge frem the service availers who are registered with GSTIN
and whether it can be regularlised. (lo be reated as technical lapsce arnd
condoned since the service rendered by ug had suffered tax and Govt, revenue is
rot alfected)
(4501 respect of 81 No 16 the renting of immovable property service rendered by them
i o lueal authority to
(1] Pure state Govi, offices {viz) Asst. Director Of L IF Accounts, Project Officer,
ICHS, ICHS Contre: Deputy Supt. OfF Police and pure Central Govt ollices
{(viz} post offices are fully exermptled or not as per entry Si. no 8 of the table
to Notification. No 12/2017 dated28-06-2017.

HI) Co operative society(viz) Chindhamani Super Market, Jeeva Co-Op Socicty,
TNSTC Stall Socicty, Jeeva Co-Op Socicly and transporl corporation TNSTC
arc exempted or not as per entry Sl no 8 ol the table to  Notfication. No

1272017 duted28-06-2017,
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(111)

Nationalised Banks arce exempted or not as per SLono 8 of the abie to

Notfication No 12/2017 dated28-06-2017.

4. The AAR pronounced the following rulings:

Advance ruling is required in respect of 81 No 1 1o 6, 8, 9 & 13 whether the

services rendered by them directly  are covered under Twelfth Schedule Lo Article

243W of the Canstitution and Jor exempted

under the  Notification, No moentionad

against cach 81 No as detailed below.

: 8. No

|
|
i

2.

-

U

¢ four wheeler stand

L rent

Description of
SCTYICE

Mainienancoe ol Park

Providing Market
facdities daily
Marlet

Providing

facihtics -weekly

s Providing bays in bus

stan
{13 Locker rent
facilitics

DiProviding stand for

cyele,  scooter,  aulo,

bus stand  and other

Cplaces

{E5YProviding room Jor

for

Cglay

temporary

the !

' Not 0

C(D)Not a Supply of Service as per Notification. !

Ruling .

Supply of Scrvice as por Nofification

Not4/2017 -CT(R) & ct 28-006-2017 as amonded |

vide Notification. No. 16/2018 dated 26072018
of

Not a Supply Servicr as  per Notiheation.

PNolA/2017 -CTR) &t 28 06 2017

Nol a ol Sorvice  as Notification,

No14/2017 ~CT(R) & dt 28-06-2017

Supply por

Nol a Supply of Scrvice as per Noliftcation.
Nala/2017 -CHR) & di 28 06 2017 as amencded E
vicdde Notification, No, 10/2018 dated 26,07 .08

(B}Facilily of providing locker for rent directly by

the applicant is laxable for the reason that fhih‘é

does not [all under Notilication No 14/20107 d1 28

06-2017 and s 1axable

Nol4/2017 -CT(R} & dt 28-006-2017 as amended

in ; vide Notification, No. 16/2018 dated 26.07.2018

]
{ K)This is exempled from tax as per 8 No. 14 o

Netification 12/2017 C1{R) dated 28.06.2017 for

the reason that thetr roon yent/day/person s nm

cxceeding rupees 1000/

Fago 7 of 34




- Providing Shinehier  Not a Supply of Scrvice as  per Notification.
i = }‘E 2 +

house lactlitios i Notd /2017 -CMNR) & dt 28-00-2017 as amendaed
. vide Notification. No. 16/2018 dated 26.07.2018
| 2 I Providing travellers } This 1s cxempted rom lax as per Sl No.o 14 {)F%
| bunoalowsiy rest Notification 12/2017 CHR) dated 28.06.2017 flor I
Chsuse : the reason that their room rent/day/ person s not
| excceded rupees 1000 -
i I Mroviding Toillet i Not a Supply of Service as per  Notification. I
s facilities | Nol14/2017 -CT{R] & dt 28-06-2017 as amcended !
| i vide Nolification, No. 16/2018 dated 26.07.2013 :
N ;!'}nu'y of vehicle in the | Not a Supply of Scrvice as per Nottfication.
; markoet Nol4/2017 -CT(R) & dt 28-06-2017

22 I orespect of services rencdered by us from Sl No |

to 13 through fendor

conlractors  whether they are covered under Twelfth Schedole 1o Article 243W of the

Constitution and/or  cxempled vide the Notification. no. mentioned against cach 51

Meos follows.,

The applicant supplivs the ‘Right to collect the lees/right to cortuin amemties’ lo

the contraclors and  the supply undertaken by the contractors are as per the wnder

conditions which is an independent supply. The applicability of the Notification o the

supplics of the contractors 1s not answered as per 8.95(a) recad with 8. 103(1) of the

ONT At

UL respect ol SLONo F we are coliceling charges Jor laying of cubles alongside

roucds and colleeting road cutting charges as well as annual rent. We require advance

ruting whether composite supply can be applied for classifying
i I - .y -]

the said

SCTVICE A%

renting of immovable property service and reverse charge can be applied for coliccting

G851 ns per entrey Sl No oA o the table to Notification No 13/2017 (CE rale) dated 26

D6 201 as amended from the telephone operators who are GSTN holders

4

Suppiv ol awllowing the road cul for laying the OFC and allowing the space alongside

the road Tor the OFC lines are not ‘composite supply” as defined under 8. 2{30) of the

G At 2017 Inas much as these two supplics are not made v conjunction with

ench other in the ordinary course of business, Hence Composite supply cannotl be

applicd for classifying the said service as ‘Renting of Immovable property serviee’
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Q.. In respect of 8L No 15 w.ef 25-01-2018, instecad of reverse charge we collected

tax under diveet charge from Lhe service avallers who are registered with GSTN and
whether it can be regularlised. (to be treated as technical lapse and condoned since the
scrvice rendered by us had suffered 1ax and Govt. revenue 1s not affected)

The question seeks regularization of the payment made by them considering 1he same
as a technical lapse, which 1s net 1n the purview of this authorily as per Scotior 97 12)
and therefore, the question is not admitted under Section 95{2] of the Act

(2.9, In respect of Sl No 16 the reniling of immovable properiy service readered by
them as a local authority 1o

(1) Pure state Govt. offices (vie) Asst. Dircctor Of L1 Accounts,  Projeet Dfficer,
[CDS, ICHS Centre: Deputy Supt. OF Police and pure Central Dovt offices v post
oflices are fully exempted or not as per entry 8l no 8 ol the table to Nottlication No
1272017 dated28-06-2017.

(it) Co-operative society{viz] Chindhamani Supoer Market, Jecva Co Op Society.
TNSTC  Stall Society, Jeeva Co-Qp Socicly  and  transporl corporation TNSTU are
excrapled or nol  as per entry Sl no 8 of the table to Notilicalion. No 1272017
tated 2806 2017,

(i11) Nationalised Banks arc exempted or not as per SLono 8 of the table o
Notiheation. No 1272017 dated 268-06-2017.

Service of renting of immovable property by the applicant lo another  Centlral/State
government/Union terntory or Local authority alone 1s exempted from tax as per Sl
No. 8 of Notification 12/2017 dated 28.06.2017 and the services of renting of
irnmovable property to other than Central/State Governmoent, Hnion Territory or Lol
authority, are not exempted under Sl No. 8 of the table 1o Notification No, 12/2017

CF(Rate) dated 28.06.2017.

5.Basced on the above decision, the Appellant has filed the present appeal. The

grourds of appeal are paraphrascd as lollows:

S. GROUNDS OF APPEAL

{1)S1 No 6- Slaughter house fees- In the application to ithe ARA it was pleaded that
Services by way of slaughtering of animals is exemptoed vide entry ST No 56 of the Natfn

No 12/2017 dated 29-06 2017 as amended which reads as [ollows.
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STE Heading 9988 | Services by way of | NIL PNIL
' bslaughtering ol animals. ‘

<ven though AAR in the order has given a ruling that services by way of
staughtering of anlimals is not a scrvice as per Notfn, Nol14/2017 dt 28 06-2017 1t s
requested that exemption under 81 Ne 56 of the Notfn No 1272017 dated 29-06-2017
iy alse be considered and extended, As per 81 No 56 of the table to Notfn No
V22007 dated 29-06-2017  exemption is granted to the service rendered by way 7
Services by way of slaughiering of animals” . U is applicable to the service and not 1o
Ui nersondfie] whether i is done by X or Y or by the appellst it s excemptoed
vnconditionally, fUmay be considered in appeal by appellate authority and ordered
(Lot Lhe above activily is not only covered under Notfn, Noi-4/2017 dt 28 06-2017 bt

1

also wnder 81 No 56 of the Notfn No 1272017 dated 29-06-2017 as amended .

1

DNoD - Fees en poy fouse toilets- Inihe applicntion Lo the AAR O was pleaded

That scagees Dby way of public conveniences such as provision of fucilliies of buthroom,
saisbrooms, lavatories, urinal or toilets is exempted vide entry SINo 76 of the Notin No

12 /2017 dated 29-06-2017 as amended which reads as follows,

SO CHleading Scrvices by way of public conveniencees . Nill | NIL
L0994 P such  as  provision  of  lacilitics ol
hathroom, washrooms, lavatlortes, |

urinal or toilets. :

een thongh ARA In the order has given a ruling that services by way of public

convenjences such as provision of facilities of bathroom, washrooms, lavatories, urinal
or loilets. is not a scrvice as per Notfn, No14 /2017 dt 28-06-2017 bul the request of
tiie appellant that  1he said serviece is exempted under S No 76 of the Notin No
DEAU0TY dined 26006 2017 was nol considercd and extended. 1t may please he noted
cxemption is granted Lo the service and not o the person (i) whether it s done by X
or Y ar by the appellant it is cxemptled unconditionally, L may be considercd in
appeal and ordered that the above activity is not only covered under Notin,

Nl 2007 dE 28 06 2007 but also under 81 No 76 of the Notfn No 12/2017 daled 29-

00 201 as amended
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(iii) In respect of Sl No 5B- locker rent provided in bus stand i has been
dectded 1n the above order by ARA that it is taxable, In our appiication it was pleaded
that the said service is covered under Twellth Schedule o Article 243W of the
Consttutton and henee it is exempted. [t is now submitted that the said activily locker
rent is a Cloak room activity .

2. The himenons entrusted (o o municipality andor the Twellth Schedule o Aritele
243W of the Constitution arc as under...ooo,

The words,”such as” under (1) and ,”including” under (q} of the functions
entrusted to Municipality in twelfth schedule to Article 243 W have vide
coverage and it could not be restricted to the definition 2z orderced of the ARA.
Hence it 1s submitted the locker rent may be declared as an aclivily covered under
Twelfth Schedule to Article 243W of the Constitution  and covered under Notfn No
472017 and it may be declared as “not a service”.

While discussing the following services rendered by the appellomt <hrect 1o ihe pabhic
it was declared by the ARA as hot a supply of service . 1t may please be noted that it s
net an exemplion Nolfn/- but a Notfn issued under Scetion 7 (2) (o treat whether the
activity undertaken by the local authorily is a service or not since i is a funcion
eatrusted  to o Morucipality under article 83W ol the Coratintion, When o i om0 o
service 1L is oulstide the scope of supply (1) levy and collection ol tax under Scection v
It was already declared fordered by the ARA that the activity done by the appellant
under 243 W is nol a service in respect of

S No. T Fee from parks

Sl No. 2- Market fee-daily

Si. No. 3- Market fee ~weckly

Sl No. 4. Fecs for bays in bus stand

S1. No. 50 ~evcle stand, scooter, auto, four wheeler stand in bus stand  and

other places.
sl No. 6- Slaughter house [ees.
Sl No.9- [Fees on pay &usce loilels.

Sl Na. 13 For entry vehiele in the market,

4

I, When the above activitics were declared  as © not a scervice’ under Noifn No
14/2017 then  there i1s no ncecessity to go into the details of the service recipient,

consideration paid for the activily ete. In view of the decision of the ARA that the above

Pagpo 11 of 34




aclivities are notl a scrvice for dircot activily rendered by the appellant it is prayed
than the above activities done by the appellant  through tender contractors may also
Boodtoinred as not aoses o sinee it s g a function of @ Municipality under article
2433 of the Consiitution and covered under Nothy No 14/2017,

The appellant never asked @ question w, r. L the service provided by the tender
conlraclor o the public. The question was w.r. t the service provided by the appellant
to the tondoer contracters. Henee the answer of the ARA to the Question No s not
correct and it s requested the appellate authority may  give the correct the answer

(Juestion No 2 after taking into the lollowing submissions.
Appellant’s submissions.

I orespeet of 81 No | 1o 13 rendered by the appellant (o tender contraclors activitics
are purcly on public inferest and arc undertaken as mandatory and statulory
functions, They coudd  not to be treated as a  service  as per the ahove Notfn

Therelore, such activitics assizned 1o and performed by a sovercign /o pubho sothorty
wntder the provisions of any law, could not be treated as taxable service. Any minount
/ fee colleeted for such activity  could not to be treated as consideration for the
purpose of levy of GST since it is outside the scope of levy. Hence ithe order of the ARA
vt correcl and the coniention of appellant may be acceptled and orders of the ARA

mey be overruled.

1.Maintenance of park is covered under () of Twelfth Schedule to Twellth Schedule o
Article 243W of the Constitution which read as follows :

(Hitrovision of urban amenitics and fucilities such as parks, gardens, playgrounds.

2 & 3. Market fee - daily &weekly are covered under ( ¢), (1) and {l} a of Pwellth
schedule o Artcle 293W of the Coonstitution which read as (ollows ¢

[¢) Planning for ccononile and social development

{1] Scfeyuarding  the  interests  of weaker scections  of  society, mcluding  Lhe
handicapped and mentally retarded.

() Prowvision of urban cmenitics and facilities such as parks, gardens, playgrounds.

fee -datly&Marlel feq

{h) It has been order by the ARA w. r. L SI No. 28& 3.Mark,
weekly  that _direct colleclion by municipal corporation are coverced  Twellth
Schedule Lo Article 243W of the Constitution and as per Notiication No, 14/2017.

Centrad Tax (Rate) New Delhi, the 28th June, 2017 the services by way of any
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activity 111 relation to a function enfrusted 1o & Munteipality under article 233W 5!
the Constitution 18 not a scrvice Jdlence both the serviees are not chargeabie to
tax. The same  ruling will apply (o tender contractors also . 1t is  submitted thi
exclusion from service was granted to the activity  and nol to the persan o
whether 1t is done by X or Y or by the appellant it is outsicde the scope of servies
When the activity s out the scope of scrvice Lthere 1s no need examine the details of
the acuvity receiver {tender contractors) and the consideration  towards the
activity(tender money) Hence the above activities may be declared as not a scrvice
but an activity in relation to a function ol Municipality under article 2493W of the
Constitution and covered under Notln No 14/2017CT (e} b 2806 2017 as well
as the relevant GO of TNGST Act,2017. 1t is a Tact that the contractors of
municipal corporation arc public servants and the aciivities  rendered by the

s

municipal corporation to the contractors (public servants) conld not bhe tormed os
service and the contractors could not bhe termed as Boaness onnitics boat they
agents of the municipality as per para C above. Hence the collecenon and
maintenance work cntrusted by the municipality to the conlractors could not be
termoed @s service sinee it is arrangement belween principal and agent (i) i this
case Govt. and public servant and amount paid by the contractor to Gove o towards
rencering of work entrusted under Section 374 and other provisions of the Tomil
Nadu District  Municipalitics Act, 1920 and the functions entrusted to o
municipality under the twelfth schedule to article 243W of the constitution could
not be lermed as service, As there is no service the question of pavmaent of GET i)
not «arise on all those lease contracts since the rate fixed by Gove was adopted and
the activities were rendered hy the contractor 1o the public in the name of the local
authority and  recoipt has been issued in the name  of the local authority o the
public.

The daily & weekly market are related agneulture activily and it ts prayed that Si
no 2 & 3 may be declarcd as not as scrvices and covered under Notfn ne 14/2017 and
il they are treated as scervices they are covered under SEono 24 of the {ahle 1o
Notification No. 1172017 C.T, {Rale), dated 28 6 2017.

{#)Fces for bays in bus stand 1s covered under ()&(l) of Twelith Schedule 1o Article

243W of the Constitution which read as follows
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i}

Public amenitios (nehuding street lighting, parking lots, bus stops and public

O CHCES.

(i%einion of urban wnenities and jacilities such as parks, gardens, playgrounds.

s been order by the ARA w. ot S No4. Fees (or bays in bus stand done direct
coltection by municipal corporation arc covered Twelfth Schedule to Article 243W
o the Constitution and as per Notification No., 14/2017-Central Tax {Rate} Now
Dreibd, thie 28th Juane, 2017 the services by way ol any activity e relation (o o
Concilon entrusted v o Municipadiny under article 240W ol the Constauttion i3 hol
¢ oservice JHenee  the service is not chargeable to tax. The same ruling will apply
to lender contractors also . [t may please be noted exemption is granted to the
cetivity and not 1o the person ic) whether it is done by X ar Y or by the appellant
vois outside (he scope of service . When the activity is out the scape of service thare
iv o need examine the details of the activity receiver (lender contractors) and Lhe
consideration towards the activity{lender money) Hence the above activity may b
declured as nol a service but an activity in relation to a fuaction of - Municipabi
Unidier article 2493W of the Constitution and covercd under Notlnn No 1472017087
frale) dt 28 0062017 as well as the relevant GO of TNGST Acl, 201710 Is submitied
that s nol o luxable service duce to the following reasons. As per the Trind Nadu
District Municipalites Act, 1920 as detailed in para C above iUy a fact that the
countractors ol minicipad corporalion are public servants and the services rendered
by the municipal corporation 1o the contractors [public scrvants) could not he
terined as service and the contractors could not be termed as business entitics but
thoy are agents ol the municipality Fience the collection and maintenance work
cioanistod by the minieipality to the contractors could not be termed us service
since 1ois arrangement between principal and agent (ie) in this case Govt and
public servant and anount paid by the contractor to Govl . towards rendering of
work entrusted under Section 374 and other provisions of the Tamil Nadu District
Mionicipalittes Act. 1920 and the lunctions entrusted to o municipality under the
tvelith schedule to article 243W of the constitution could not be termed as service.

.

As there is no service the question of payment of GST will not arise on all thosc
lease contracts sinee the rate fixed by Govt. was adopted and the aclivity s
rencdered by the contractor 10 the public in the name of the local anthority and

receipt has been issued in the name of the local authority to the public.

Page 14 of 34




5. Bus:stand —others . It relates to
(A) charges [or of TV advt. in bus-stand
(13) locker rent provided in bhus-stand
{C) flower shop in bus stand 10 open space

(Djeycle stand, scooler, aulo, four wheeler stand in bus stand and other places

and
(tdyeollection of room rent for temporary stay

A) The ARA has not taken into consideration of the contention of the
appellant in the application and has not discussed the issue at all in the order
and the above contention may be taken into consideration ant the appeal may be

allowed.

B) It is submiued the locker rent may be dectared as on activity covered toueder

Twellth Schedule to Article 243W of the Constitution  and covered under Notin No
472017 and it may be declared as -nol a service'.
It is submitted Lhat it is not a taxable service duc to the following reasons. As per the
Tamil Nadu District Municipalites Act, 1920 as detailed in para C above it s a0 fact
that the contraciors ol municipal corporalion are public servants and the serviees
rendered by the municipal corporation 1o the contractors {public servants) could not
be termed as service and the contractors could not be termed as business entitics but
they are agents of the municipality tlence the collection and maintenance work
entrusted by the municipality 1o the contractors could not he termed as serviee sinee
it is arrangement between principal and agent (ic) in this cose Govto and publae
servant and amoont paid by the contractor to Govl . towards 1"c:r1?1(:ri1'1g of work
entrusted under Scetion 374 and other provigions of the Tamil Nadu st
Municipalities Act, 1920 and the functions entrusted (0 o municipality nnder the
twellth sehedule 1o article 243W of the constitution could not be termed as service. As
there is no scrvice the gquestion of payment of GST will not arisc on all those lease
contracts since the rate fixed by Govl. was adopted and the activity 1s rendered by the
contractor to the public in the name of the local authority and receipt has been issoed
in the name of the local authority 10 the public
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{] flower shop in the bus stand 4x4 in open space in various places of bus stand

and in RC buildings

Flower shop Is covered under (i) of Twelfth Schedule o Twelfth Schedule o
Articke 290W of the Consutution which read as follows -
{1} Stfeguarding  the inlerests__of weaker scctions of society, including the

haridicapped and menially retarded.

s also covercd under the funclions entrusted to a Panchayat under the Kleventh
Schedule o Article 24306 of the Constitution are as undcer :

(i; Agriculture, in¢cluding agricuitural extension.

There is noe restrictivas for the municipality to perform functions of o

fanchayat.

(i)As poer Notification No. 14/2017-Central Tax (Rate) New [Dcelhi, the 28th
Jurie, ZOTT UServices v oway of any achivity 10 relation (o o function enirusted to o
tonchiayvat under article 243G of the Constitution |or to a Municipality under
article 243W of the Constitution|2.” 18 not a service Hence 1t 1s not chargeable to

Lirx.
i2, eyele stand, scooter, auto and four wheeler stand in bus stand

As por Notification No. 14/2017-Central Tax {Rate} Ncew Delhi, the 28th June, 2017
“vemvices by way of any sctivity i relation Lo a function entrusted Lo a Panchayat
uridor article 243G of the Constitution Jor 1o a Municipality under articie 243W of the
Constitufion]2.” is pot a service JHeoce 1t 1s not chargeable 10 tax.

cycle stand, scooter, auto, four wheeler stand in bus stand s covered under {g)
ol Twelfth Schedule to Twellth Schedule to Article 243W of the Consltitution which
puea o follows
¥} Public amenitics including street lighting, parking lols, bus slops and public

CONLCHTCILOES.

It has been ordered by the AAR that direct scrvice by the municipal
copnoration wer, 1 snaiicnance of park s covered under Twellth Schedule to Article
20w of the Constitution  and hence covercd urndder Notification No., 14/2017-
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Central Tax (Rate) Ncw [Dclhi, the 28th June, 2017and hence iU is not a service and
it is not chargeable o tax. When it 18 out side the scope of service there is no need 1o
examine who is the scrvice availer and consideration received cle. When 1t 1s nol o

service 1 is appliceble fo tender contractors also.

E. collection of room rent for temporary stay.
Collection of room rent for lemporary stay is covered under (I} and(q) of Twellih

Schedule to Article 243W of 1he Constitution

6. Slaughter house fees.

Maintenance of Slaughter house are covered under {r} of Twellth Schedute o
Article 243W of the Constitulion which reads as follows ¢
{r) Regulation of slaughter houses and tanneries.

It has been ordered by the ARA that dircet scrvice by the municipid
carporation w.r. L._slaughilering of animals is covered under of Twellth Schedule o
Article 2190W of Lhe Constitution  and hence covered undder Notification Mol
14/2017-Central Tax (Rate} Ncew Delhi, the 28th June, 2017and henee it s nol g
service and it is not chargeable to tax. When it is out side the scope of service there iy
no need to examine who is the service availer and consideration received cle. When o
1% not a service the same contention of the Notin, is applicable to tender contractors
also duce 1o the following reasons . As per the Tarmil Nadu District Municipalitics Act.
1920 as detailed in para C above it is a fact that the contractors of municipal
corporation  arc  public scrvants and the services rendered by the municipal
corparation to the contractors (public servants) could not be termed as service and the
contraclors could not be termed as business entitics bul they are agents of the
municipality Hcenee the collection and maintenance  work  entrusted by the
mumicipality to the contractors could not be lermed as service since 10 Is arngisemend
between principal and agent (ie) in this case Govt, and public servant apd amoun
paid by the contractor 10 Govt . towards rendering of work entrusted under Section
374 and other provisions of the Tamil Nadu Iistrict Municipalities Act, 1920 and the
[unctions cnirusted to a municipality under the twellth schedule to article 243W of the
constitution could not be termed as service. As there is no sorviee the question of

payment of GST will not arise on all those lease contracts since the rote lixed by Govt,
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was adopted and (he aetivity 1s rendered by the contractor to e publie in the name of

the fucul authority and  receipt has been issued in the name  of the lecal authority to
the public,

(1) Reserving our right Lo claim the benfit of Notln/ No. 14/2017  the lollowing

subtmissions oo made, In the application o the ARA T was pleadoed that

Services by way of slaughlering of animals is exempled vide entry SENo 36

ol the Notfn No 12/2017 dated 29-06-2017 as amcnded  which reads as

lollows.
FiE Cilgading Rervices by owav of slaughtering | NIL NIL
: | :
GUES ! ol animals. |

Lyvrnthough AAR i the order bas given a ruling that scervices by way of slaughtering
af aniimals is exempted as per Notmn, Nol4 /2017 dt 28-00-201{7 it was requesied that
the exemption under S No 56 of the Notn No 12/2017 dated 29-06-2017 may also be
considered and  extended . B may please be noled  that exemption is granted to the
servien s not o the porson. (fe) whether 1t s done by the Mumeipaliny o the
iendur contractors or by any other person to any body and whalever may be the
consideration 1t is fully exempted unconditionally and  hence exemption has 1o be

wranted to the appellant i respect of the tender contractors,

7. Bunk stalls.

ARA has not discussed the peints of the appellant in the order and hence the above
tssue may be considered and decided in the Javour of the appelant,
%, Rent ~traveller’s bungalows & rest house -municipal lodge .

Cullection of room rent for temporary stay is covered under (I andig) of Twellth
scehoedule to Article 243W of the Constitution which reads as follows &,

(i Provision of urban amenities and facilities such as parks, gardens, playvgrounds.

) Public amoenitics including street lighting, parking lots, bus stops and

puhlic convenicnoes.
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The wordings , ‘such as’ and * including ‘ have vide coverage and applying the
above defunition the activity of rom rent for temporary stay 1s covered under the above

definiton under (1) and(eg) of Twellth Schedule to Article 243W of the Constitniion,

9. Fees on pay &use toilets

I'ces on pay &usc toilets is covered under (g} of Twelfth Schedule 1o Arnicle

243W of the Constitution which reads as follows :
q) Public amenities including street lighting, parking lots, bus stops and public

COMVETIENOeS.

As per Notification No, 14/2017-Central Tax (Rate) New Delid, the 28th Juane,
2017 “Services by way of any aclivity in rclation to a {unction cntrusted (o a
Panchayat under article 243G of the Constitution |or to a Municipality under article

243W of the Constitution]” is not a service Ienee it 1s not chargeable to tax.

While discussing the services rendered by the appellam direet to the pulab o

was declared by the ARA as not a supply of service . It may please be noted that it s
ol an exemption Notfn/- but a Notfn issuced under Scction 7 (2} to treat whetlher the
activity undertaken by the local authority 1s a service or notl since it is a functuon
entrusted o a Municipality under articte 243W of the Constitution. When it is oot g
service 11 s oulside the scope of supply (i) levy and collection of tax under Section 7.
It was already declarcd fordered by the ARA that the activity done by the appellant
under 243 W is not a scrvice in respect , ‘Fees on pay &use toilets’. When the above
activities were dectared  * not a service” under Notfh No 11/2017 then  there s noe
neeessily to go into the details of the service recipient, consideration paid tor the
actlivity cle. In view of the decision ol the ARA that the above aclivitics are not a serviee
for direct activity rendered by the appellant 1t 1s prayed that the ahove activities done
by the appellant  through tender contraciors may also be declared as not o serviee
since a function of a Municipality under article 243W of the Constitution and
covered under Notfn No 14/2017. When it is not a service the same contention of the
Notfn. 15 applicable to tender contractors also due to the following reasons . As per
the Tamil Nadu District Municipalites Act, 1920 as detailed in para C above 11 is o
fact that the contractors of municipal corporation are public scrvants and the service:s

rendered by the municipal corporation to the contractors (public servants) could not
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Lo tonmed as service and the contractors could not be termed as business entitics but
sy oare agents ol the muonicipality Henee the collection and maintenance work
sirusted by the municipality to the contractors could not be termed as service since
s arrangement between principal and agent {ic) in this casce Govl. and puble
servant and amount paid by the contractor to Govt . towards rendering of work
ciorusted under Scetion 374 andd other provisions ol the Tamil Nadu Ihstrict
Viunicipalitics Act, 1920 and the functions entrusted to a municipality under the
el schedule to article 243W of the constitution could not be termed as service. As
Phere in oo oservice the guestion of payvment of GST will not arise on all those leasc
contracts swee the rate iixed by Govt, was adopted and the acbvily s rendered by thie
cuntractor to the public in the name of the local authority and receipt has been issued
i the name of the local authority to the public.
{1 Reserving our vight fo claim the benfit of Notin/ No.o 14/2017  the following
submissions sue made, In the application to the ARA 1 was  pleadoed that
scrvices by way of , “Fees on pay &usc toilets 7 Vis exemipted vide entry i
No 76 ol the Notln No 1272017 dated 29-06-2017 as amended  which reads
as Jollows:
Vv ileading CSeivices by way of public
QUL | convenienees such as provision of
facilities of bathroom, washrooms,
avateres, urinal or tailets,
b -.--vui!m.u;-;,'n AAR in the order has given a ruling that services by wiy of slaughterimg
of animals is exempled as per Notfn. No14/2017 dt 28-06-2017 it was requested that
ihe excmption under S1No 76 of the Notfn No 12/2017 dated 29-06-2017 may alsa be
considerad and  extendoed. Tt may please be noted  that exemption 1s granted to the
servee ard not Lo the person.  {ic) whether it is done by the Municipality  to the
tender contractors or by any other person Lo any body and whatever may be Lhe
consideration it is fully exempted unconditionally and  hence exemption has to be

sranted to the appeltant in respect of the tender contractors

iy, Avenue receipts.- enjoyments of fruits of the trees in high ways of particular

area .
The functions entrusted 1o a Panchavat under the Eleventh Schedule 1o Article
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243G of the Constitution arc as under :
{i} Agriculture, including agricultural extension.
(1) Land improvement, implementation of land reforms, land conselidation and sotl
conscrvation.
{iti) Minor irrigation, water management and watershed development.
(iv) Animal husbandry, dairying and poultry.
{v] Fisheries.
(vi) Social forestry and farm forestry.
(vii) Minor forest produce.
{viti) Small scale industries, including food processing industries,
{ix) Khadi, wvillage and coltage industrics.
(x) Rural housing,
(xt) Drinking watcr.
(xii} Fuel and fodder.
(xin) Roads, culverts, bridees, ferries, watlerways and other means of
communication,
(xiv} Rural clectrification, including distribution of clectricity.
(xv] Non-conventional energy seurces.
(xvi) Poverty alleviation programme.
{xvil} Kduecation, including primary and sccondary schools.
(xvin) Technical traming and vocational education.
(xix) Adult and noen-formal education.
(xx) labrarics,
(xxi) Cultural activitics
(xxit) Markeis and lairs.
{xxiit) I'Mealth and sanitation, including hospitals, primary health centres and
dispensaries.
{xxiv) Family wclfarc.
(xxv} Women and child development.
(xxvi) Social welfare, including welfare of the handicapped and mentally
retarded.
(xxvii) Welfare of the weaker seclions, and in particular, ol the Scheduled

Castes and the Scheduled Tribes.
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fxxvni) Public distribution systocm.
(xxix) Maintenance of commtmity asscets.
As perentry SENo 54 of the table 10 Notln No_Notification No. 127201 7-C. T (Raie). duied

2N-6-200 7 and Notifications issied by State as amended uptodaie [ the said service iy exempted,

34 éll(:ading 9086 iS(:rviccs relating Lo cultivation of plants and rearing Nil
! of all lifc forms of animals, cxcept the rearing of
i horses, lor food, Mbre, fucl, raw material or other
similar products or agricultural produce by way of -
drying, <¢leaning, (rimming, sun tﬂlr;,rir:ug,E
fumigating, curing, sorting, grading, cooling or

bulk packaging and such like opcrations which

do not alter the essential characleristics of
i

agricultural  producc but make it only

marketable for the primary market;

i {dd) renting or lecasing of agro machinery or vacant
! langd with or withoul a struclture incidental to
is use;

loading, unloading, packing, storage or

—
[
—

warchousing of agricullural producc;

"} agricultural extension services;

() services by any Agricultural Produce Marketing
Commitice or Board or scrvices provided by a
commission agent for sale or purchasce of
agricultural produce.

l{h)scrvices by way of fumigation in a warchousc of

agricultural produce.]

It méy please be noted that ckcmpli(m 1s granted to the service in the above N()tfn/—
and not to the person.  (ie) whether it is done by the Municipality 1o the tender
contractors or by any other person to any body and whatever may be the
consideration it is fully cxempted unconditionally and  henee exemptlion has to be

srunted Lo the appellant in respect of the tender contractors.
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11.Right to fishing in bond- Enjoyments of right - fishing in a particuiar bond.

i} Three years tender contracts by tender notice for the purpose of right o hisling
{a)Scrvice provider is the municipal corporation.
{b)Scrvice availer is the tender contraclor who succeeded in the tender process
(e)Serviee 1s right to take fish in a particular bond as per the presceriboed
conditions ol fender.
" (djeonsideration is the amount determined and confirmed in the tender process.
It may please be noted that exemption is granted 1o the service and not to the
person.  (ic) whether it s done by the Municipality to the tender contractors or by
any other person to any body and whatever may be the consideration it s fully
exempled unconditionally and hence exemption has to be granted to the appellant in
respect of the tender contraclors
12. Running a fish market. -right to sell fish in a particular shop in a specified

arca,

(iiThree years tender contracts by tender notice for the purposc of sclling fish from

a particular shop of a particular arca.

(a)scrvice provider 1s the municipal corporation.
(b)Scervice availer is the tender contractor who succeeded in the tender process
(c)Service is enjoyments of fishing in a particular bond as per the prescribed
conditions of tender,
(d)consideration is the amount determined and confinmned o the tender
process,
(11) The Tuncuons entrusted to a Panchayat under the Eleventh Schedule 1o Article
243G of the Constitulion.
{V} Fisheries
(xxii) Markets and fairs.
ll. may please be noled that exemption js granted to the service and not Lo the person.
{(ic) whether it is done by the Municipality to the tender contractors or by any other
person 1o any body and whatever may be the considerntion it is [ully exempted
unconditionally and hence exemption has 1o be granted to the appellant in respect of

the tender contractors
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13.For ¢ntry vehicle in the market

As poer Notification No. 14/2017-Central Tax (Rate) New Delhi, the 28th June, 2017
“Services by way of any activity in relation to a function entrusted o a Panchayat
under article 243G of the Conslitution for to a Municipality under article 243W of the
Constitution]” s not a service LJHencee it is not chargeable to tax.

“cotry of vehicles in the market” is covered under (g) ol Twellth Schedule 10
Twelfth Schedule to Article 243W of the Constitution which read as lollows -
) Public amenities including street lighling, parking lots, bus stops and public

CONACICICUS,

It has been ordered by the AAR that direct scrvice by the municipal corporation
w.r. t maintenance of park is covered under ol Twelfth Schedule o Article 243W of
the Constitution  and hence covered under  Notification No. 14/2017-Central Tax
o) Now Dethin the 28th June, 2017and hencee 1018 not a service and 10 1s not
charpeable lo tax. When 1 is out side the scope of service Lhere is no need to examine
who is the service availer and consideration received cte. When 1t s not a service 1t 1s
applicable to tender contractors also duce to the following reasons .

As per the Tamil Nadu District Municipalites Act, 1920 as detatled in para C
ubove i s a fact that the contractors of municipal corporation are public servants
and the services rendered by the municipal corporation to the contractors (public
servants) could not be termed as service and the contractors could not be termed as
business entities but they are agents of the municipality Ilence the collection and
maintenance work centrusted by the municipality to the contractors could not be
termed as service since il is arrangement between principal and agent (ic) in this casc
Govi. and public scrvant and amount paid by the contractor to Govt . towards
renderng of work entrusted under Scetion 374 and other provisions of the Tamil Nadu
District Municipalities Act, 1920 and the functions cntrusted 1o & municipality undcer
Lthe twelfth schiedule to article 243W of the constitution could not be termed as service.
As there is no scrvice the gquestion ol payment of GST will not arisc on all thosc lcasc
contracts since the rate fixed by Govt. was adopted and the activity is rendered hy the
contractor to the public in the name of the local authority and receipt has been issued

i the name of the local authority to the public.
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Question No 3.
14. Annual track rent -Cable operator laying fecloptical fibre laying fee)
Charges towards cutlting and repairing  and rectification of roads and payment of
annual rent for the optical cable Taid alongside roads based on Contract.
a)scrvice provider is the municipal corporation
(b)Service avatler is the operator of phone/mobile services,
[ ¢) service is renting of immovable property service.
(d} consideration is rent paid for optical cable laid alongside roads .

Whether the whole service can be treated as renlting of immovable property
service  as composite supply  and reverse charge can be applied since the service
availers are registered with GSTN and the service provider is a local authorily.

There are two charges collected(i) road cutting charges towards laving of cable
and i) renting of road lor 1he optical cables laid, Kind allention 1s invited 1o Scoiinn 2
(30 “composile supply” means a supply made by a taxable person {o o reapend
consisting of two or more laxable supplics of goods or scrvices or both, or any
combination thereof, which are naturally bundled and supplicd in conjunction with
cach other in the ordinary course of business, onc of which 1s a principal supply;: the
principal supply is renting of space lor laying cable and applving the above delimition
the road cutting charges has also 1o be treated as renting and whole service has to be
classificd as renting of immovable property scrvice.,

The ruling of the AAR are that the track rent is accounted under heading is
accounted in the heading 1308007 and the road cutting charges {road restoration] is
accounted under accounting head head 1407001 Also road cutling charges 1s one
time supply. The rental charges arc periodical. Both the supplics are not supplied in
cornjunction with cach other in the ordinary course of business and thereflore the same
18 Nol a composite supply.

The decision of the AARIs basced on the accounting head of the two services which
is not at all correet. It is true that road cutling charges is onc time supply and the
rental charges ave periodical. Bul both the services are conjunction with cach other in
the ordinary course of business because without road cutting oplical cable coudd not
be laid. Without laying the cable rent could not be collccted . llenece conjuncton is

there for road cutting and collecting rent for cable laid alongside road and hence s
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compuosite supply. Principal supply 1s renting and supplementary supply is road

cuiing

in vicw ol the above the contention of the appellant that composile supply  has to be

adopted for road cutting charges may be accepted.

6. PERSONAL HEARING:

The Appellant was granted personal hearing through Virtual Personal Hearing as
required under law before this Appellaie Authority on 23-09-2021.The Authorized
representatives of the Appellant Tvl. K. Sankaranarayanan , Advocate of the appellant
company appearced  for hearmg. They raiterated  the  written  submussions and
cruphasized that

. In additon to the grounds of appeal submitted with the papor book documents
the following grounds arc submilted and the same was also requested to be
faken on records as written submissions for the virtual hearing to be held on 23
00-2021 .

2. During the service tax period prior to C1-07-2017, show causc notice
C.NO.V/I5/48/201858T Adj.,, SCN 81 No 06/2018 Commr. dated 24-10-
2018Annexure A attached) was tssucd by (he Commissioner of Central Tax
Salem to Erode City Municipal Corporalion (the appellant).in para 6 to 8 in
page number 2 (o 4 of the show causce notice, Commissioncr discusscd various
provisions of THE TAMIL NADU DISTRICT MUNICIPALITES ACT, 1920 and
CBEC Circular No.96/7/2007-8T F.No.354/28/2007-TRU New Delhi, the 20
August, 2007 and concluded in the show cause notice itsclf that Parking [ec,
Market [eesfannual leasc), Market fee-weekly{Annual lease), slaughter house
fee, fees on pay & use tollcts(annual lease} and Garden/park reeeipts ele. were
not chargeable 1o service tax. There is no major difference between concept of
levy of scrvice tax for the period prior to 01-07-2017 and the levy of GST w.e.f
01-07-2017 .Previously during scrvice Lax period the aclivities were covered
under negalive list / [ull exemption under Notfn No 25/2012 dated 20-06-
2012 During GRT period wee. £ 01-07-2012  as per Notification No, 1472017
Central Tax (Rate) New Delhi, the 28th June, 2017 issucd under Sub section (2)

ol section 7 the following activitics or transactions undertaken by the Central
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Government or State Goverrunent Jor Unlon ierritory]l or any local authority
m which they are engaged as public authority, shall be treated ncither as o

supply of goods nor a supply of scrvice, namcly:-

“Services by way of ring activily morelation (o o function endrusterd o o Panchayat under
article 243C of the Constitution for to a Municipality under article 243W of the

Constitution,

The decision of the Commissioner/Salem is applicable to the Tovy of G817 Tor the
above scrvices, The decision of Commissioner of Central Tax (Salem in the above shiow
causc nolice that Parking fee, Market fecs{annual Icasc), Market fee-weckly{Annual
leasc}, slaughter house [ee, fees on pay & usce toilets(fannual lease) and Garden/park
receipts ele that service tax were not chargeable  will have major impact on OGS
period also as per COST/TNSGST Act, 2017 0 10 s submitied the above deciion of
Commissioner of Central Tax/Salem is not only applicable to the above scrvices but
also to all the activitiecs S no 1 {o 13 mentioned in the appeal as per the grounds of
appeal submitted, Tenee it is prayved the ratio of the deciston of  the
Comrmussioner/Salem may be applied for the GST period also and the our appeal be
allowed for all the activitics from Si. No 1 to 13 in case of the activitics rendered by the

appellant to tender contractors covered under Question 2 and also to the items

covered under Question 1 in the present appeal.,

3. Morcover the following decisions periaining to the service tax /GST may alse be
taken into consideration and it is submitted that the ratio of the decisions is also
appheable to the present appeal .

(112018 (364) LT 768 (Sctt. Commu)BEFORE THE SETTLIEMENT COMMISSION,
CUSTOMS, CENTRAL EXCISE AND  SERVICE TAX, CIIENNAIADDITIONAL
BIENCH|S/Shri €. Rajendiran, Vice~-Chairman and R.12. Negi, Member N RE
COMMISSIONER, MAITABOOBNAGAR MUNICIPALITY, TIELANGANA Fmal Order No.
3/2018-87T., dated 10-1-2018 in Application No. SA (ST} 51/2017 SC wherem
was decided that Service tax liability of market fees collected from contraciors and on

slaughter house fee charges collected from contractors were not chargeable.
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201G 28) GUSUTLL 193 {Cal) IN THIEE ITNGH COURT AT CALCUTTA Protik Prakash
Hanerjee,  JPIONEKER  COOPERATIVEE  CAR PARKING  SERVICING  AND
CONSTRUCTION SOCIETY LTH Versus STATE OF WEST BENGAL W12 No. 8625 (W)
ol 2019, decided on 30 5 2019 wherein it has been decided that Parking services -
Munieipal Parking lots under Kolkata Municipal Corporation - Parking lees collected
by a Cooperative Car Parking Scrvicing and Construction Socicty Lid, for providing
vMunicipal Parking lois, prima lacie, not liable 1o GS8T as Municipal Corporation is also
Viunicipality under Articles 2430 and 2430Q of Constitution of India and covered by
exemption in respect ol all functions under Article 243W ibid - Department directed
ot o lake cocrcive action for recovery of GST for Municipal Parking lols - Scction 73
ol Central Goods and Scrvices Tax Act, 2017/ West Bengal Goods and Scrvices Tax
Mot Q0T foceras 20304

Hily. 2019 {20) G.8.UTL 288 (Tri. - Mumbai) IN THE CESTAT, WEST ZONAL BENCH.
MUMBAL S/8hri Ramesh Nair, Mcember {J) and Raju, Member (T) KARAD NAGAR
PARISHAD Versus COMMISSIONEKER OF C. EX. & ST, KOLHAPUR Final (rder Nos.
AFBAIS6-83187/2018-WZI3,  dated 29-1-2018 in  Appcal Nos. ST/85050 &
S0 /2014-8T(D13) wherein it was decided that Renting of Immovable Property
Levy of Service Tax on slaughter housce fees collected by Municipal Corporalion - As
per Twellth Schedule of Constitution of India, Regulation of slaughter houses (s
soverclgn function of Municipal Corporation - Demand of Scrvice Tax on slaughter

housc lees collected, set aside - Scetion 65(90a) of Finance Act, 1994, [nara 4/
fvitionble Madura 11C in the decision W.P(MDINO. 12879 OF 2019 dated 22-02-
U210 casc of Manonmaniam Sundaranar Universily decided that slatutory

[Lunctions arc not chargealde Lo service tax.

Applving the ratio ol the above decisions it has been prayed that the appeal of the

appotiont may be allowed by sctting aside the order of the AAR.

V. DISCUSSION

7.1 We have carclully considered the various submissions made by the Appellant
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and the applicable statutory provisions. We [ind that the appellant has filed the

present appeal only in respect of the ollowing aspects:

a. Inrespect of Q.No. 1 against SILNo. 6 /SL.No. 9 in as much the applicabiiiy
af SLNo. H6H/76 of Notificntion Noo 1272007 doted 28002017 wax o
considered and ordered by the LA;

b. In respect of Q.No. 1, SLNo. 5B-locker rent provided in bus-stand was
ordered as taxable while the contention of the appellant 1s the said service is
not Laxable

c. In respect of Q.No. 2 in respeet of SILNo. 1 to 13, it has been held that the
appcellant supply the rights held by them te the contractors through the
tender process which is a supply made by them to the contraciors who e
business entitics for furtherance of their business and it is not an activity in
relation to the functon entrusted under Article 243 G/W of the Constitution

d. The LA has ruled that road cutting charges is onc time supply; the rental
charges are periodical; Both the supply are not in cornjunction with cacis
other in the ordinary course of business and therefore the same 15 not «

carnposite supply

The above are taken up for consideration and ruling as under.

8.1 In respeet of Q1 {31 No. 6 and 9), the AAR has given a ruling that services by
way ol slaughtering of animals / fees on pay & use loilets is neither a supply of goods
nor & supply of service as per notfn. No. 14/2017-CT(R) as amended by notfn. No.
16/2018-C'T{R) being an aclivity in relation to a function entrusted to a Muonicipality
under Article 243W of the constitution, i which they are engaged as public authoriy,
However, the appellant 1s not satisficd and has sought to appeal sceking another
ruling from the appellate authoritics that the activity is also covered under 81 no. 56
/76 of the table in notfn. No. 12/2017-CT(R). The very terms of reference {or AAR as
per 8.95(a) is to provide a ruling [or an applicant in rclation to a supply being or
proposed Lo be undertaken by the applicant only (emphasis supplied). The Krode
City Municipal Corporation being the applicant, having been given a ruling based on
his activities as a Municipality under Article 243W of the constitution, cannot seek

another ruling in the guise of appeal for the activity in general, whether the same be
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covervd by another cotry in another notification or otherwise. In such a seenario, the
ruling sought by the applicant is not for the activitics undertaken by him but sought
for the aclivity in general which is not permitted under $8.95, especially when for the
smue service done by the tender contractors of the appellant, the same question has
Deon raised by the appellant vide Q2. It appears only 10 be a ploy and an extravagant
claim without supported by any legal fiction or rule nor even cquity but only done Lo
iure thie AAAR into a trap of sclf-contradiction while answering further questions later
and is therefore, highly condemnable. In view of the above, in respect of the question
sought in Q 1 (8l.No. 6 ane 9), the appeal is not entertained.

5,2 In resgpect of sl No. 513 {Rent for locker provided in bus stand), we fincd that the
activities n orelation 1o funcuion entrusted to a municipality under 293W of the
constitution  are multitudinous  and unless the provisions ol respectve  stale
misrilcipality acts arc also read in conjoint with the functions entrusted under the
constitution, it is not cagy 1o fathom the activitics undertaken by the municipalitics in
aostate. Onoa harmonious reading of 1the provisions of the TamilNadu Distriet
sturpcipadiiies Act, 1920, together with the Twelfth Schedule o Article 243W ol the
constitution, providing bus stand in an arca under the municipality with amenities Tor
public at large is one of the activities of the municipality undertaken in the capacity of
a public authority. Providing locker facility in a bus stand for the commeoen man for
which o fee 1s charged is only an activity anciliary to constructing a bus stand and
herciore, there is no room lor doubt in our minds that locker lfacility for common
public in bus stand is an acUvily undertaken by the municipality as a [unction
cntrusted under 243W of the constitution and the scervices of rent or fee collection for
such a facility is neilther a supply of goods nor a supply of scervice as per notfn. No.

11/2017-CT{R) and henoee exemnpt.

O With respect to the same set of services raiscd in Q1 if not done directly by the
sunieipad corporation bat by the tender contractors (Q2), the appellant s aggrieved of
the fact that the AAR had answered in negative for exemption and hence the appeal,
The argument of the counsel for the municipal corporations is that section 7 (2) (b)
allows the government, on the recommendation of the council, to notily such activitics

o rabimsobions underioden by the contral sovernment, state @overmnent or any locul
- L) = .
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authority in which they are engaged as public authorities, to be treated veither o
supply goods nor a supply of services. In pursuance of this, the government has
notificd in notilication 1472017, that services by way of any actwvity in relation o«
funcuon entrusted to a Panchavat under article 243G of the Constitution or 1o o
municipality ander article 243W of the Constitution shall be treated netther has
supply of goods or a supply of service.

In the presenl case, there are three parties, namely the corporation, the
contractor and the public/consumer. The corporation enters into a coniract with the
contractor, requiring the contractor to provide to the public, a scrvice which
constitules an activity covered under the above notification. This arrangement resulis

m two sets of transactions. one between the Corporation and the contractor. md tiwe

alher between the contractor and the public, The presenr anpheoation is restonend
seeking ruling on the lax applicable for the transaction belween the corporation and
the contractor.

The nature of activities under sl. No. 1 10 9 and 13 (‘cxcept SLNo. 5A Charges
lor TV advt. in DBus Stand; 5C Flower shop in bus stand in open space & SENoo 7
Bunk Stall) answered in allirmative by the AAR for divect services bul not answeres
for the same set of activities if done by the contractors, has with all its varistions and
connotations indicate proximity with the main transaction indicated, t.c., Rinclions
ander 2453W of the constifution. It cannot be said to indicale anyv activities. no
concerned with the functions indicated. The relationship s speafic and tangable and
has nexus and direct. correlation with the [unctions under article 243G, The nature
and constitution of performer is not distinct from the essential characteristics of the
functions, envisaged under Art.243W. The criteria to deotermine that the activicy s
directly in relation {o the functions entrusted under Article 243W viz,, whether such
activitics are necessary to make the function operational or whether the activities are
performed while carrying out the functions as such or the direct object of the activities
enhances the vahiue or efficiency of the functions or wlfects the nature of the fonctions
cte., are met in full when performed by the contractors too. Tlicre 1s mave than a more
indirect or incidental connection between the activities enumerated 1 3l no. 1 (o @
and 13except Sl.No. SA-Charges for TV advt. in Bus Stand; 5C- Flower shop in bus
stand in open space & SLNo. 7 Bunk Stall)l and the underiving funclions under

Art.243W. The luncdons are clearly tdentifiable to be the one from or e respeci o
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oo artivity oy orecvived or supplicd, Thus there s oo clese link or association

petween the activity and the functions. It is not the proportionality of the activity
which determines whether it is in relation to the function but the implications of the
fegtslative assessment of the terin ‘in relation to’ 1s more tilted towards nexus,
v ity and dentiny of (e activities involved with the functions and not merely
ot nther parameters. However, in this case, the tender contractors appear te render
buck te baclk services to the municipal corperation. Ncedless to say, this exemption
will aol apply if the contractor has performed an activity that only has an indircet
coreorien with the fooctons entrusted or i the activity is only an anodent:sd
corpponailt ol omore comprehensive supply of other services.

Clearly, the transaction between the corporation and the contractor s an
pctivity/transaction undertaken by the local authority, engaged as public authority.
The requirement explicitdy stated in section 7{2)(b) arce met. Further, i as mueh as
shis transuction/activity undertaken by the corporation is an activity covered under
the above notification, this transaction/activity under sl. No. 1 o 9 and 13 {fexcept
SiNo. 5A Charges for TV advt. in Bus Stand; 5C- Flower shop in bus stand in open
space &oSENo. 7-Bunk Stally histed by the AAR as neitiier a supply of goods nor a
supply ol service are avatlable to vontractors also provided the same are rendered as

Lack 1o back services to the appellant.

G With respect to operation ol flower shops by contractors, Bunk Stalls by
contraclors as well as advertusement rent through TVs installed in the bus stand, as
awarded by the appellant, since the same are carmarked Lo be kept at a particular
location and al the samce Ume ensuring prominence of location to attract buyers and
furthier since o rent is fixed under contractual agreements, the same would fall under
renting of unmmoveable property’ services as defined undcer definitions 2(zz) under the
notfn. No. 12/2017 and the exemption under sl.no. 7 of notfin no. 12/2017-CT (Rate)
is available as well as charging of tax on RCM basis under sl No. 5 of notin, 13/2017-

CTR) sulbyeet to fulfilment of the conditions spelt out therein.

100t I orespect of the question pertaining to whethier the charges obitained for the
service of road cutting Tor the purposc of laying cables by telephone companies

aongside roads on contract basis s o compoesite supply, the quesuon is answered 10
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aflirmative. Though two charges are collected by the appellant for road cutting antd
annual rent for cables running across the road, it can be scen that unless road 1s cut.
cables cannot be laid and mere road cutting without laying of cables is uscless.
Therefore, both the services have 1o run in tandem with respect 1o the telephone
companies and the methodology of collection of money is immaterial to the fact of the
aclivitics of road cutting and laying of cables, which is indeed a compostte supply. I
must also be noted that this is a factual question and is restricted to the particular
activity of road cutting followed by laying of cables by tclephone companics and

therelore, the same is not 1o be extended 1o all the types of road cutting activibies.

11. [n light of the above, we rule as under:

. In respect of Q.No. 1 against SLNo, 6 & SLNo. 9, the appeal is not entenained
for 1he reasons stated in para 8.1 nbove

. I respect of Q.No. 1, 81 No. 5-13 (Rent for locker provided in bus stand by the
appcllant) it is held to be an aclivity undertaken by the Municipality as a

function cntrusted under 243 W of the Constilution and the service of rcot or

1

fee collection for such a Tacility is neither a Supply of Goods nor a supply ol
Service as per Notification No. 14/2017-CT {Ratc)

¢. In respect of Q.No. 2, the (ransaction between the corporation and the
contractor as listed in SLNo. 1 10 9 and 13, except at SL.No. SA-Charges for TV
advi. in Bus Stand; 5C-Flower shop i bus stand 11 open space & SLLNo., 7
Bunk Stalls’ of the said question, in the factual matrix presented, s held to
he an activity/transaction  in relation to the activity /transaction undertaken by
the appellant cngaged as Public authority and the same are covered nuder
Notification No. 14/2017-C.T.(Ratc) as amended

d. In respect of Q.No. 2, S1.No. 5A-Charges for TV advt. in Bus Stand; 5C-Flower
Shop in bus stand in open space & Sl No. 7 -Bunk Stall’ of the said question,
the same is covered under SLNo. 7 of Notification No. 12/2017-CT (Ratc} as well
as charging of tax on RCM basis under SLNo. 5 of Notn No. 1372017 - C7T
(Rate) subject 1o fulfillment of the conditions therein 1s available Lo a ppellant,

c. In respect of supply of services of allowing road cutting and the subscquem

track renting, the situation being factual in as much as the road culting is

Page 33 of 34




foliowed Ly laving of cables by telephone companies for which track rent is

collecied, the supply would be a ‘Composite Supply’, restricted to this particular

aclvity ancd not extended o all types of road culting activities,

The subject appeal is disposed ol accordingly
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