W.P.No.18165 & 18168 of 2021

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 28.09.2021

CORAM

THE HONOURABLE MRJUSTICE M.SUNDAR

W.P.No.18165 & 18168 of 2021 &
WMP.No0s.19386 & 19389 of 2021

M/s.GNC Infra LLP

Rep. by Partner / Authorized Signatory

A-11, Shivalik, First Floor

New Delh1 — 110 017 ... Petitioner

Vs
Assistant Commissioner (Circle)
Ekkatuthangal-Commercial Taxes Department
No.46, Pasumpom Muthuramalingam Salai

Taluk Office Building, Chennai - 600 0280. ...  Respondent

Prayer: Petition filed under Article 226 of the Constitution of India to
issue a Writ of Mandamus, calling for the records of the Respondent in
order dated 26.07.2021 in order No.ZB3307211327668 and quash the
same and direct the respondent to grant refund of a sum of Rs.2,02,505/-

(Rupees Two Lakhs Two Thousand Five Hundred & Five only).

For Petitioner : Mr. Adithya Reddy

For Respondent : Ms. Amirta Dinakaran
Government Advocate
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COMMON ORDER

This common order will govern both the captioned writ petitions
and 'Writ Miscellaneous Petitions' ("WMPs' in plural and 'WMP' in
singular for the sake of brevity, convenience and clarity).

2. Read this in conjunction with and in continuation of earlier
proceedings made in the previous listing on 01.09.2021 and 03.09.2021,
which read as follows:

'"Proceedings made on 01.09.2021:
Subject matter of captioned writ petitions pertains: to

refund under 'The Central Goods and Services Tax Act, 2017

[hereinafter 'CGST Act' for the sake of convenience and

clarity].

2. The critical point pertains to meaning of 'relevant
date' in the light of 'The Central Goods and Services Tax
(Amendment) Act, 2018' [hereinafter 'CGST (Amendment) Act
2018’ for the sake of convenience and clarity].

3. Be that as it may, Mr.Adithya Reddy learned counsel
for writ petitioner submits that it may not be necessary to go
into interpretation of the expression 'relevant date' qua CGST
(Amendment) Act 2018 ‘in the light of suo-moto orders of
Hon'ble Supreme Court wherein all limitation periods across
the Board were extended. In other words, learned counsel
submits that if the benefit of suo-moto orders by the Hon'ble
Supreme Court made owing to Covid-19 situation is applied to
the case on hand, the relevant date issue need not be gone into
in this case on hand.

4. Ms.Amirta Dinakaran, learned Revenue counsel who
accepts notice on behalf of lone respondent requests time to get

2/19



W.P.No.18165 & 18168 of 2021

instructions and revert to this Court.

5. List in the Admission Board i.e., 'Motion List' day
after tomorrow i.e., on 03.09.2021.'
'Proceedings made on 03.09.2021

Read this in conjunction with and in continuation of
earlier proceedings made in previous listing on 01.09.2021,
same set of learned counsel are before this virtual Court.

2. Learned Revenue counsel has since got instructions.

3. Renotified.

List on 14.09.2021 wunder the cause list caption
'"ADJOURNED ADMISSION".

3. To be noted, there is one listing on 08.09.2021, but the matter
was re-notified and therefore, it is not necessary to capture and reproduce
that proceedings.

4. Today in the hearing, Mr. Adithya Reddy, learned counsel for
writ petitioner in both the writ petitions and Ms.Amirta Dinakaran,
learned Revenue counsel, on behalf of sole respondent in both the writ
petitions are before me.

5. As will be evident from the earlier proceedings made in the
previous listing, more particularly the listing on 01.09.2021, captioned
matters pertain to refund. Before I proceed further, it is made clear that

abbreviations and short forms used in earlier proceedings will continue to
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be used in the instant order also. To be noted, with regard to CGST Act
alone instead of earlier short form to contradistinguish between Central
General Sales Tax Act and Central Goods and Services Tax Act, 2017

the short form C-GST Act 1s used.

6. The refund application being application dated 19.04.2021 has
been made under Section 54 of C-GST Act. The refund sought for
pertains to June of 2018 and August of 2018. The refund applications
were rejected vide order dated 26.07.2021 bearing reference No.
ZB3307211327668 with regard to I writ petition and vide order dated
28.07.2021 bearing reference No. ZB3307211335406 with regard to II
writ petition (hereinafter referred to as 'l impugned order' and 'l
impugned order' respectively wherever it becomes necessary, besides
saying 'impugned orders' collectively).

7. The impugned orders are identical. Interestingly, the impugned
orders say that refund applications should have been made within two
years from the relevant date, but it goes on to say that the refund
applications have been 'examined' as the impugned orders say 'upon
examination of your application'.

8. With regard to two orders what has already been recorded on
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01.09.2021 proceedings are reiterated. Therefore, two orders with regard
to June 2018 refund elapsed in July of 2020 and with regard to August
2018 refund it elapsed in August of 2020. Admittedly, the refund
applications were made only on-19.04.2021 beyond the two years period.
Learned counsel submits that he has the benefit of suo-motu order of
Hon'ble Supreme Court dated 27.04.2021 made in Miscellaneous
Application No.665/2021 in SMW(c) No.3/2020, a scanned reproduction

of which is as follows:

ITEM NO.1 Court -1 {video Conferencing) SECTION PIL-W

SUPREME GONRT OF INDIA
RECORD OF #ROCZEDINGS

I Miscellaneous Applicatinn No.. 68572021 in SMW(C) No. 3/2828
IM RE COGNIZANCE FOR EXTENSION 0F LIMITATION Petitioner(s)
NERSDS
e 3 Respondent (s)

FOR ADMISSION and IA No 55367/282%- INTERVENTION/IMPLEADMENT and Ia
Mo, 55£63/2821 - APPROPRIATE ORDERS/DIRECTIONS and IA No.55865/2021-
APPLICATION FOR PERMISSTON )

Date : 27:04.2021 This Applicati was called on for heardng today.

CORAM
HON'BLE THE CHIEF JUSTICE
HON'BLE MR, JUSTICE SURYA KANT
HON'BLE MR, JUSTICE & .S “BOPANNA

For the Parties:

For spplicant Mr. Shivaji M. Jadhav, Adv.
Mr. manoj K. smishra, Adv.
Dr. Joseph 5. Aristotle, Adv,
Ms. Diksha Rai, Adv.
Mr. Nikhil Jain, Adv.
Mry Atulesh kumap;“Adv,
Or. ‘Aman Hingopni, Adv.
Ms. Anzu Varkey, Adv.
Mrg Sachin ShiFma, Adv.
Mr. Aljo Joseph, Adv.
Mr. Varinder ¥umar Sharma, Adv.
Mr. Abhinav =amKrishna, AOR

For Union of Mr. K.K. Venwgopal, AG

India Mr. Tushar Mehta, SG6
Mr. Rajat Nair, adv,
Mr. Kanu Agrasal, Adv.
Mr. Siddhant Eohli, Adv

J'_; Ms. Chinmayes Chandra, Adv.
— £ Mr. B.V. Balaram, Das, Adv.
=

or R.N0.4 Mr. Divyakant Lahoti, AODR
in ST 1/20 Mr. Parikshit ahuja, Adv.

Ms. Praveans Bisht, Adv.
Ms. Madhur Jssvar, K Adv.
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List the Misee¥laneous Applifatiaon on 19 July, 2021.

(NEELAM GULATI) RAJ/R
) J/RANT\ NEGI
ASTT. REGISTRAR-cumsPS {DY. REGISTRAR)

9. Post aforementioned orders of Hon'ble Supreme Court, the
Central Board of Indirect Taxes (CBIT) issued-a circular dated
20.07.2021 in Circular No.157/13/2021-GST. Most-relevant part of the

circular is Paragraph 4(b), which reads as follows:

'4. On the basis of the legal opinion, it is hereby clarified
that various actions/compliances under GST can be broadly

categorized as follows:

(b) Quasi-Judicial proceedings by tax authorities:-

The tax authorities can continue to hear and dispose off
proceedings where they are performing the functions as quasi-
judicial authority.  This may interalia include disposal of
application for refund application for revocation of
cancellation of registration, adjudication proceedings of

demand notices, etc.
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W.P.No.18165 & 18168 of 2021

Similarly, appeals which are filed and are pending can
continue to be heard and disposed off and the same will be
governed by these extensions of time granted by the statutes or

notifications, if any.'

10. Therefore, the refund applications made on 19.04.2021 need to
be entertained and the order of Hon'ble Supreme Court clearly enures to
the benefit of the writ petitioner in the case on hand.- To that extent, the

impugned orders are wrong.

11. Be that as it may, as the impugned orders, as already alluded to
supra, say that they have examined the refund applications, learned
counsel for writ petitioner submits that reasons for refund should have
been recorded in the impugned orders as that is a requirement ingrained
in Rule 92(3) of the 'Central Goods and Services Tax Rules, 2017
[hereinafter 'said Rules' for the sake of convenience and clarity], which
reads as follows:

'92. Order sanctioning refund

(3) Where the proper officer is satisfied, for reasons to be
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recorded in writing that the whole or any part of the amount
claimed as refund is not admissible or is not payable to the
applicant, he shall issue a notice in FORM GST RFD-08 to
the applicant, requiring him to furnish a reply in FORM
GST RFD-09 within a period of fifteen days of the receipt of
such notice and after considering the reply, make an order
in FORM GST RFD-06 sanctioning the .amount of refund
in whole or part, or rejecting the said refund claim and the
said 'order shall be made available to the applicant
electronically-and the provisions of sub-rule (1) shall,

mutatis mutandis, apply to the extent refund is allowed.:

12. A scanned reproduction of the impugned orders are as follows:
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13. Learned counsel for writ petitioner submits that the writ petitioner
falls under Section 54(8)(b) of C-GST Act and therefore, he is entitled to
refund, but I refrain myself from expressing any opinion on this aspect of
the matter as no reasons have been recorded in writing in the impugned
orders.

14. Learned Revenue counsel submits that CBIT circular referred to
supra and more particularly, Paragraph 4(b) is indisputable.

15. 1 propose to send the matter back to the respondent for
considering the refund application de novo and make an order inter alia in
accordance with Rule 92 of said Rules and Section 54 (8) (b) of C-GST Act
by making the following order:

a) Impugned orders being order dated 26.07.2021
bearing reference No. ZB3307211327668 with regard to 1
writ petition and being order dated 28.07.2021 bearing
reference No. ZB3307211335406 with regard to II writ
petition are set aside solely on the ground that reasons for
rejection of refund have not been recorded in writing in
accordance with Rule 92 of said Rules;

b) As already alluded to supra observations in the
impugned order that the refund applications are beyond two
years qua relevant date is set aside owing to the discussion

and dispositive reasoning contained supra in this order;
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c) Respondent shall examine the refund applications
de novo and make orders afresh infer alia in accordance with
Section 54 of C-GST Act and Rule 92 of said Rules;

d) The respondent shall complete the aforementioned
exercise as expeditiously as possible i.e., as expeditiously as
his business would permit, but in any event, within six weeks
from today i.e., on or before 09.11.2021.

16. Captioned writ petitions are disposed of with the above
directives. Consequently connected Writ Miscellaneous Petitions are also
disposed of as closed. There shall be no order as to costs.

28.09.2021
Index: Yes/ No

Speaking/Non-speaking Order

GPA/NST

To

Assistant Commissioner (Ciicle)
Ekkatuthangal, Commercial Taxes Department

No.46, Pasumpom Muthuramalingam Salai
Taluk Office Building, Chennai - 600 0280.
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M.SUNDAR,J.

GPA/NST

W.P.No.18165 & 18168 of 2021
&
WMP.Nos.19386 & 19389 of 2021

28.09.2021
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