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Subject: Guidelines under sub-section (4) of section 194-0), sub-section (3} of section 1940 and sub-
section {1=1) of section 206C of the Income-tax Act, 1961 - res.

Finance Act, 2020 inserled o new section 194-0) in the Incame-tax Act 196] (hereinafter referred
o as “the Act™) which mandates that with effect from 1™ day of October, 2020, an e-commeree operator
shall deduct income-tax at the cate of one per cent of the gross amount of sale of goods or provision of
services or both, facilitated through its digital or electronic facility or platform. However. exemption from
the said deduction has been provided in case of certain individuals or Hinde undivided family subject to
fulfilment of specified conditions. This deduction is required to be made at the time of credit of the
amount of such sale or service or both to the account of an c-commeree participant or at the time of
payvment thereot 1o such e<commerce participant. whichever is earlier.

5 Finance Act. 2020 alse inserted sub-section ( 1H} in section 2060 of the Act which mandates that
with effect from 17 day of October, 2020 a seller receiving an amount as consideration for sale of any
goods of the value or aggregate of such value exceeding fifty lakh rupees in any previous year shall
collect from the buver, a sum equal to 0.1 per cent of the sale consideration excesding fifty lakh rupees
a5 income-fax. The collection 15 required to be made at the time of receipt of amount of sale
consideration. Seller is defined as the person whaose total sales or gross receipts or urnover from the
business carried on by him exceed ten crore rupees during the financial vear immediately preceding the
financial year in which the sale of good is carried out. Central Government has been authorised o specify
by nofification in the Chficial Gazetie, the person who would not be considered as seller for the punposes
of this secticn, subject 1 the fulfillment of certain conditions as specified therein.

A Finance Act, 2021 inserted a new section 1940 to the Act which took effect from 1™ day of July,
2021, It applics to any buyer wha is responsible for paying any sum o any resident seller for purchase of
any goods of the value or aggrepate of value exceeding ifiy lakh repees in any previous year. The buver,
at the time of credit of such sum to the account of the seller or at the time of payment, whichever is
earlier. 1% required to deduct an amount equal to 0,1% of such sum exceeding fifty lakh rupees as income
tax. Buyer is defined to be  person whose total sales or gross receipts or tumover from the business
carried on by him exceed ten crore rupees during the financial year immediately preceding the financial
year in which the purchase of goods is carvied cul. Central Government has been authorised Lo specily by
notification in the Official Gazette, person who would not be considered as buver for the purposes of this
section, subject to fulfiliment of specified conditions.



4. Sub-section (4) of section 194-0), sub-section (3) of section 1940} and sub-section (1-1) ol section
206C of the Act empowers the Board (with the approval of the Central Government) to issue guidelines
for the purpose of removing difficultics.

4.1 In this regard, vide circular no, 17 of 2020 dated 29092020, puidelines were issued by the Board
{wilh the approval of the Central Government) in relation to the provisions of section 194-0) and section
206CC1TH) of the Act in certain cases to remove difficultes and provide clarity for cenain transactions.

4.1 Further, vide circular no. 13 of 2021 dated 30.06.2021, guidelines were issued by the Board in
relation to the provisions of section 1940 of the Act through which the difficulties anising from the
applicability of the provisions of section 1940} in certain cases were removed. Furthermore, guidelings
with respect to the cross application of the provisions of sections 194-00 1940 and 2060 (1H) of the A
were also issued through the said circular,

4.3 In continuation of the above, to further remove the difficulties, the Board, with the approval of the
Central Government, hereby issues the following guidelines under sub-section (4) of section 194-0, sub-
section (33 of section 1940 and sub-scction (1-17 of section 2060 of the Act.

A Ceuidelines
A1 E-auction services carried out through electronic portal:

51.1 Representations have been received [rom various stakeholders involved in the business of
carrying oul e-auction services through electronic portal owned. operated or maintained by them
(thereinafter referred as “e-auctioneer' ) i has been stated that in gn e-auction, the e-auctioneer involved in
comducting the e-auction through its portal is responsible only for the price discovery for the
salefpurchase of poods or services and the result of the asclion report is submitted o the client. The client
could be the buyer or the seller. Padicipants in the auctions are sellers (if client is buyer) or buyers (il
client is scller). The trensaction of sale/purchase is being carried out directly between the buyer and the
seller which are not done through the electronic portal of the e-auctioneer, Further, the price so
discovered can be further negotiated between the parties withowt the knowledge of the e-auctioneer. In
such a scenario. it has been represented that provisions of section 194-0 of the Act does not apply as the
transaction of sale/purchase itself is not taking place through the electronic poral.

5.1.2  From the representations made, the following facts have been noticed:

(a}  The c-avctionser conducts e-auction services for its clients in its electronic portal and is
responsible for the price discovery only which is reported 1o the client,

(b}  The price so discovered through e-auction process is not necessarily the price at which the
transacnion takes place and it is up 1o the discretion of the client 1o accept the price or w directly
negotiate with the counter-pary.

{c]  The transaction of purchase/sale takes place directly between the buver and the seller party
putside the electronic portal mamtained by the c-auctioneer and price discovery only acts as the
starting point for negotiation and conclusion of purchase/sale.

(dy  The e-auctioneer 15 not respoensible for facilitating the purchase and sale of goods for which e-
auction was conducted on its electronic portal except to the extent of price discovery.



i#)  Pavments for the transactions are camied o direetly berween the buver and the seller outside the
electronic portal and the e-auctioneer does not have any information ahout the quantum and the
schedule of payment which 15 decided mutually by the client and the counterparty.

(f)  For payment made o e-puctioneer for providing e-suction services, the client deducts tax under
the relevant provisions of the Act other than section 194-0of the Act.

5.1.3 In order to remove difficulty, it is clarified that the provisions of section 194-0 of the Act shall
not apply in relation to e-auction activitics carriod ot by c-auctioneers if all the facts listed at {a) to (f) of
para 5.1.2 are satisfied. This clarification shall not apply it any of these facts are not satisfied. Further, it
is clarified that the buyer and seller would still be fiable to deduct! colleet tax as per the provisions of
section 940 and 2000 (1M of the Act, as the case may be.

5.2 Adjustment of various state levies and taxes other than GST

521 In Para 4.3.2 of circular no. 13 of 2021 dated 30.06.2021, it has been provided that in case the
GST component has been indicated separately in the invoice and tax s deducted at the time of credit of
the amount in the account of the seller, then the tax 15 to be deducted under section 1940 of the Act on the
amount credited without including such GST, It has been further provided that in case the tax is deducted
on puyment basis as the payment is carlier than the credit, the tax is to be deducted on the whole amoum
as it is not possible to identify that payment with GST component of the amount to b invoiced in futere,
Further, adjustment of tax deducted in case of purchase veturn has alse been provided.

5.2.2 It has been represented that in case of goods which are nol within the purview of GST, such s
petroleum products. variows levies like VAT, Excise duty, sales tax ete. are charged, While the treatment
of GST component has been clarified in the cireular o, 13 of 20210, the same s silent on other non-GST
levies which have otherwise been subsumed and replaced by GST.

5.2.3  [nthis regard. it is hereby clarified that in case of purchase of goods which are nol covered within
the purview of GST, when tax is deducted at the time of credit of amount in the account of seller and in
terms of the agreement or contract betwesn the buyer and the seller, the component of VAT Sales
tax/Excise duty/CST, as the case may be, has been indicated separately in the invoice, then the tax is to be
deducted under section 1940 of the Act on the amount credited without including such VAT/Excise
duity'Sales 1ax/CST, as the case may be. However, if the tax 15 deducted on payvment basis, of it 55 earlier
than the credit. the tax is to be deducted on the whole amount as 18 will not be possible Lo identify the
payvment with VAT/Excise duty/Sales tax/C5T component to be invoiced in the future. Furthermaore, in
case ol purchuse relums, the clarification as provided in Para 4,23 of circular no, 13 of 2021 shall also
apply to purchase return relating 1o non GST products liable o VAT fexcise dutv/sales tax/ CST ete.

53  Applicability of section 1940} of the Act in cases where exemption has been provided under
section 206C (1A)Y of the Act

53.1  Sube-section (1A) of section 2060 of the Act provides that notwithetanding anvthing conained in
sub=section (1) of the said section, no tax is o be collected in case of & buver. who is a resident in [ndia, i
such huyer fumishes to the person responsible for collecting tax, o declaration to the effect that the goods
(as referred 1o in sub-section (1)) are o be wtilized for the purposes of manufacturing. processing or
producing articles or things or for the purposes of generation of power and not [or trading purposes,



53.2  As per the provisions of sub-section ([H) of section 2060 of the Act, tax is to be collected in
respect ol sale of goods other than the goods which have not been covered under sub-section (1) or sub-
section {1F) or sub-zection {1G). It has been represented that in case of goods which are covered under
the provisions of sub=section (1) of the said section bul exempted under sub-section { 1A 1ax will not be
collectible under either sub-section (1) or sub-section {IH) of section 206C as the provisions of sub-
section { | H) categorically exclude the goods which are covered under sub-section (1) of section 2060, 1t
has been requested to clarify if the provisions of section 1940) of the Act will be applicable in such cases.

5.3.3 The issue has been examined. It is seen that the provisions of section 140 of the Act does net
apply in respect 10 those transactions where tax is collectible under section 2060 [except sub-section {1 H)
thereof] of the Act. Since by virtue of sub-seetion {LA) of section 206C of the Act. the tax is not required
to be collected Tor goods covered under sub-section (1) of the said section, it is hereby clarificd that in
such cases, the provisions of section 1940 of the Act will apply and the buyer shall ke liable to deduct tax
under the said section if the conditions specified therein are fulfilled.

54 Applicability of rhe provisions of section 1940 in case of department of Government not
being a public sector undertaking or corporation

5.4.1  There have been representations from department of the Goverament (both Centeal Government
and State Government), to enquire i such depariment s required 1o deduct tax under the provisions of
section 1940 of the AcL

54.2 Az per the provisions of scotion %40, 1ax iz 10 be deducied by a person, being & buyer, whose
total sales, gross receipts or turnover from business carried on by that person exceed ten crore rupees
during the financial year immediately preceding the financial vear in which the goods are purchased by
such person. Thus, for a person to be considered as a buyer for the purposes of section 1940 of the Act,
Felbowing conditions are required to be Tulfilled:

;1] Such person shall be carrying out a business' commercial activity;

&) The total sales. gross receipts or turnover from such business’ commercial activity shall be more
than Rs. 10 erore during the financial year immediately preceding the financial year in which goods are
being purchased by such person.

In case of any Department of the Governmaent which is not carrving out any business or commerial
activity, the primary requirement for being considered as a “buyer” will not be fulfilled. Accordingly. such
an organization will not be considered as “buyer” for the purposes of section 1940 of the Act and will not
be linhle to deduct tax on the goods so purchased by thent However, if the said department 15 carrying on
a busincss/commercial activity, the provision of section [940) of the Act shall apply subject to the
fulfillment of other conditions,

543 Issue has been raised in case where any department of the Government will be considered as a
‘seller” for the purposes of deduction of tax under section 1940 of the Act. In this regard, it is herchy
clarified that for the purposes of section 1940), Central Government or State Government shall not be
considered as “seller” and no 1ax is to be deducted by the buyer, in cases where any Department of Central
or State Government are seller of goods.



544 In connection with above, It is Turther clarified that any other person. such as a Public sector
Undertaking or corporation established under Central or State Act or any other such body, authority or
entity. shall be required 1o comply with the provisions of section 1940 and 1ax shall be deducted
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