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ODISHA AUTHRITY FOR ADVANCE RULING
\; GOODS AND SERVICE TAX ( GST)
| RAJASWANVIHAR, BHUBANESWAR-751007(ODISHA)
PROCEEDINGS OF THE AUTHORITY FOR ADVANCE RULING
(1/S.98 OF THE GOODS AND SERVICE TAX ACT, 2017
Members presend
1. Sri Hrushikesh Mishra, OFS(SAG),Addl, Commissioner of CT&GST
Office of the Commissioner,CT&GST, Odisha Banijyakar Bhawan,
Cantonment Road,Cuttack-753001-Odishia.
2. Sri Gopal Krishoa Pati, IRS, Joint Commissioner, Office of the Chief
Commisstonerate, GST, Central Excise & Customs, Bhubsneswar
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G/1, NBCC Imperia, New Gowt Colony,
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_ 751017
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\ \ i | Present for the App!ﬁﬁl Amsrit Agron Mohanty, CA
Tarun Kumnr Agarwilla , CA
5 | Dufe of Personal Hearing 17.09.2020 R

ORDER NOOVODISHA-AARZ2020-2/DATED

Subject: Mis NBCC (INDIA) Limited, Flot No. G/l. NRCC Imperia, New Gowvt Colony, Press

Chhak, Bhubaneswar, Odisha-751017 ( herein after referred 16 as the *Applicant’) having a

GSTIN * 2IAAACN30SIRIZC, is a company filed an appheation for Advance Ruling under

Saction 97 of CGST Act, 2017 and Section &7 of the OGST Act, 2017 in FORM GST ARA-O1

discharging the fee of Rs, 5,000/~ each under the CGST Act and the SGST Act

1.0 The Applicant having assigned with GSTIN number 1 AAACNINSIBIZC  sought for an
advance ruling in respect of the following GUESTIONS,

A. Whether on the basis of the facts the nature of supply made by NBCC Lid. ( Applicant) to
IIT. BRSR vide the agreement dated 02,05.2016 is a work contract services under Central
Goods and Services Tux Act (Odishia State Goods and Services Tax Act) relying on clanse
119 to section 2 read with item no. 6(a) 10 the sehedule <1F of the snid Act. For that matter,
the applicable rte of tax would be governed by Sr. No, 3 (classification code 9954) of the
thle in the Notification No. | 17201 7-Central Tax (Rate) dated 1Iu§= 28th June, 2017,




2.1

B, Whether on the basis of law a5 well as fact, 1T, Bhubaneswar is i ‘Governmentil Authority’

or @ *“Government Entity’ as defined at clause no (ix) and (x) in the explanation al serial no. 4
10 Notification No, 1172017 Central Tax (rate) dased 28.06,2017 under Central GST Act.

¢, If yes. whether the works contract service of congtruction of IIT Bhubaneswar Campus

aliotted to the Applicant company, covered under clause (vi)b) of 8¢, No. 3 (classification
code 9954) of the table in the Notification No. 11/2017-Central Tax(Rute) duted the Z8th
June, 2017. For that matter the applicable rate of tax is 129 (including State GST rate).

D. Alternatively, if the works contract service could not be fully/ partially covered under entry

3(vidb), in the facts and circumstances of the Applicant company, then whether it would be
covered under 3(viKa) of the said notification as the construction work is predominantly for
use other than for commerce, industry or any other business of profession.
E. Alermatively, whether the construction services related to sewernge project falls under
clause (iti) of serial no 3 ( classification code 9954) of the table in the Notification No.
[ 1/2017-Central Tax{Rate) dated the 28th June, 2017,
¥ Or ofherwise if the works contract service is not covered under clause (vi) or clause (ii1) of
entry 3 of the aforesaid notification, in the facts amd circumstances of the Applicant
company, then what will be applicable clause under entry no, 3 and what would be the rate
of GSTY
At the outser, we would like to make it clear that the provisions of both the CGST Act and the
OGST Act are the same except for certain provisions. Therefore, unless a mention is specifically
made to such dissimilar provisions, a reference to the CGST Act would also mean a reference o

the same provision under the OGST Act,

2.0 The applicant, while filing the application for secking advance ruling, exploined the frcts, cited

various judicial pronouncements in support of its submission. It was submitted that the applicant
has entered into Agreement with Indian Institute of Technology, Bhubancswar for Project
Manageiment Consultaney (PMC) works. The scope of the work as per the agreement imelwdes ;

“( not limited to) providing and laying Sewerage & STP for residential curm academic compus,
800 seater bovs hostel, 200 seater girls hostel, Construction of lecture hall complex,
Construction of Student Activity Centre, Dispensary, Construction of 1000 capacity Auditorium,
Construction of Directors’ Bunglow, 40 nos. staff Quorters, 84 nos Faculty Quarters,
Construction of Central Research & Instrumentation facilitics, Construction of Central
Workshop, Landscaping and allied works for ncademic arca, construction of water works, Roof
top solar PV power plants, Play grounds, Electricity, Substation DG set and fire safety measures

clc”.

1t was also submitted that the applicant shall carry out surveying and soil investigation of the plot
of IIT BBS. The applicant shall finalize the Architectural Plans with the approval of ITT BBS.
The applicant shall prepare tender documents e wired for execution of the Project afler giving




2.2

3.0

4.0

4.1

tschnical sanction of the concerned work, The wark shall be exccuted as per architectural
drawings and specifications npproved by “IT BES® and to the full satisfaction of 'IIT BES’
through contractors(s) fo be engaged by the applicant, Further the applicint shall carry out the
work on tumkey basis which includes planning, designing, supervision/construction, furnishing,
equipping and handing oves the building(s) and other works to "IIT BBS’ in ready 1o use
condition. Further, the applican Shall follow competitive tendering process for selection of
apencies for planning, designing and execution of works of the project, as per their procedure.
The applicant shall be paid the actual cost of work pliss the agency charges of 5.5% plus Service
tax and other taxes as applicable from time to time.

Further, it was also submitted that the applicant hive appointed various agencies’ contractors (o
carry out the project towards its desire completion, In this regard the applicant has awarded work
for construction of various buildings, infra Fcilities, educational blocks 1o various parties/sub-
contractors as per the tender/ BOQ specifications, based on the CPWD Code and practices.

The personal hearing was fixed on 17.09.2020 under duc intimation to the applicant, the
jurisdictional officer of Sumte GST & jurisdictionnl officer of Cenral GST (intimated theoewgh
their respective commissioner ate along with a copy of application and the written submission of
the applicant). The applicant appeared through its CA und Representatives. The jurisdictional
officer of State GST also appeared for personal hearing, Sri Amnt Aaron Mohanty, CA on
behalf of the applicant re-iterated the submissions already furnished in the annexure to the
spplication. During personal hearing, the applicant was asked to submit sample copies of
invoices/bills raised by the sub-contractors &s well as inveices/bills raised by the applicant to 11T,

Rhubaneswar, The applicant through its Authorised Representatives submitted the said
invoices/bills,

We find that the questions before us essentially pertain 1o classification of the service and the rale
of GST applicable on supply of such service, particularly the applicability of concessional rate of
iax In terms of Notificution No. 11/2017-Central Tax (Rate), dated 28-6-2017. We, therciore
observe thut the issue before us is squarely covered under Section 97(2) of the CGST Act, 2017
and therefore we admit the application for consideration.

It has been argued by the applicant, through the written submission and also ot the time of
personal hearing, that the impugned supply is a composite supply of works contract service which
is belng supplied to [TT, Bhubaneswar a Government entity/Governmental Authority/Government
and accordingly the seme would merit entitlement for concessions! rate of GST @ 12% [CGST
@ 6% + SGST @ 6%)] in terms of Serinl Number 3(vi) (a) & (b) of Notification No. | 1/Z017-
Central Tox (Rate), dated 28-6-2017 {as amended).

42 We have given a careful consideration to the arguments adduced by the applicant and the counsel,

We observe that there are number of works entrusted to the applicant under u single
contruct/agreement made on 02.05.2016, We also find that HT, Bhubaneswar has engaged the
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applicont as a “Project Managemend Consultunt™, In order 1o execute the project, the applicant has
enpaged contractors through different competitive tender process. The applicant has awarded
different types of works (o0 various agencies/conracions with categorical mention of individual
works 1o be carried out by them with specific remuneration for each such work, Hence, it 15 &
supply having distinetly identifiable companents with distinet value attributable 1o each of the
components. We, however, do not agree with the contention of the applicant for the reasons that
the items covered under the ‘Scope of Work' are disjoint in character and can be supplied in
conjunction with each other in the ordinary course of business. Hence, we nre unable 10 subscribe
to the views of the applicant that the supply of services and goods encompassed in the subject
work order/contract are naturally bundled. Mere faet that o aumber of tasks have been entrusied
1o the applicant would not make it entitled 10 be categorized as ‘composite supply’ particularly in
terms of Section 2(30) of the CGST Act, 2017.

Now, coming to the legal status of 1T, Bhubaneswar. The Applicant has stated that 11T,
Bhubaneswnr has been established by the Government. All the institutions ol the Indian Institutes
of Technology are established by the Government of Indin, Ministry of Human Resocurce
Development. Further, II'Ts under the All India Council of Technical Education{ AICTE) are the
institutions controlled and owned by the Ministry of Human Resource Development. That being
the stated position, 1T, Bhabaneswar is entitied 1o be termed as 'Government Entity” in terms of
Explanation 1 Notification No, 117201 7-C. T, (Rate), and also as per Notification No. 31/2017-
C.T. (Rate), dated 13-10-2017. We would also like to mention here that the issue of IIT,
Bhubaneswar being a Government entity has been <tted with at length in the application
submitted by the Applicant, “Government Entity™ i defined in the Netification No.11/2017-
Central Tax rate vide clause 4(x) as under -

“Government Entity” means an authority or a board or any other body including a ‘society, trust,
corporation, (i) set up by an Act of Parliament or State Lepislature; or (ii) established by any
Government, with 90 per cent, or more participation by wav of equity or control, 16 CarTy oul a
function entrusted by the Central Government, State Government. Union Territory or a local
authority.”

We find that Government of India, Ministry of Human Resource Development s exercising
full control over the activities of [1Ts all over the country. Needless to say that in the given
circumstances 11T, Bhubaneswar qualifies to be called apd termed as a *Government Entity” for
the purpose of GST law, as it fullils the necessary and sufficient conditions Inid down under
notification supra. 1t therefore leaves no doubt that 11T, Bhubaneswar is o Government Entity for
{he purpose of provisions of CGST Act, 2017 and OGST Act, 2017,

We abserve that the Entry No, 3(vi) to the Notification No. 11/2017-C.T, (R} covers a wide

spectrum of Construction Services as composite supply. To be more specific the entry covers;
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(vi) Composite supply of works contract a5 defined in clause (1 19) of Section 2 of the Ceniral
Goods and Services Act, 2017, provided to the Central Government, State Goverminent, Union
Territory, & local authority, a Govermnmental Authority or a Government Entity by way of
Consiruction, erection, commissioning, installation, completion, fitting out, repiir maintenance,
renovation or alteration of -

(2) a civil structure of any other original work meant predominantly for use other than for
commerce, industry or any other business ar profession;

(b) a structure meant predominantly for use as (i) und educational, (i) & elinical or (iii) an
art or cultural establishment; &r

(c) a residential complex predominantly meant for self use or the use of their employees or
other persons specified in paragraph 3 of the Schedule-lll of the Central Goods and Services
Act, 2017. -

The shove mentioned Serial No. 3(vi) provides a concessional rate of GST @ 12% subject to
condition provided under Column (5) of the said table, which reads as under @

Provided that where the services are supplied to a Government Entity, they should have been
procured by the said entity in refation to & work entrusted to it by the Central Government, Stato
Government, Union Territory or local Authority, s the case may be.

Now in the instant case we find that the applicant has been engaged o5 a PMC to execute the
contract  for currying out different specified works for [T, Bhubaneswar which includes
erection. commissioning, installation, ete. We also find that for executing the project, the
applicant shall be paid agency charges of 5.5% in adidition 1o the actunl cost of work. The agency
charpes are type of commission or remuneration  for rendening ‘ponsulting service” fo 1T,
Bhubancswar, We also find it necessary to plice on record that there are cerlan items of supply
made to 11T , Bhubaneswar including, but not limited to, ‘supply of consulting services” which
definitely do not find place in the ambit of Sr. No, 3(vi) to the Notification No, 11/2017-C.T,
(Rate), Needless to mention that such supply shall not qualify for exemption as envisaged under
Sr. No, 3{vi) 1o the Notification No. 1 1/2017-C.T, (Rate), inasmuch us the said supply is a®
Pure Service” snd not in the nature of works contract service ,

The works entrusted to the Applicant namely construction of 800 seater boys hostel, 200 seater
girls hostel, Construction of lecture hail complex, Construction of Student Activity Centre,
Dispensary, Construction of 1000 capacity Auditorium, Construction of Central Research &
Instrumentation facilities, Construction of Central Workshop, Play grounds are within the
purview of sub-clause (b} of Clause (vi} of SI No.3 ( heading 9954) of Notification No. 11/2017-
C.T, (Rate) under CGST Act and corresponding notification under OGST Act, 2017, and hence
merit exemption where the applicable tux rate is 12% ( 6% under CGST & 6% under OGST Act,

2017).

ol
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The works contract so executed by the applicant includes Sewerage disposal ( Sewerage & STP )
umit & construction of water works are covered vide S| No, (i) (¢) 1o the said notification and
merit exemption where the applicable tax rate is 12% [ 6% under CGST & 6% under OGST Act,
2017).

Now coming to the issue of construction of Directors Bungalow and construction of stafl/fxculty

quarters, We see that the applicant has been awarded consiruction of Directors Bungalow, 40
nos. staff Quarters, 84 nos Faculty Quarters in the 1T Campus, Bhubaneswar. We also observe
that the civil construction of residentinl quarters is not the primary work entriested to 10T,
Bhubaneswar. Accordingly, we fail o usderstand as to why the benefit of concessional rate &)
120 GST should be available to this particular works contreet awarded 1o the gpplicant? The
intention of the Legistature has been to allow concessional rite 1o such work which las been
entrusted o a Government entity for Enahlir: interest in general, but extrapolating and extending
this concessional rate 1o any or all activities of 11T, Bhubaneswar will not only be unwarranied
but also defeat the very purpose of concessional rate. Hence, we hold that construction of
Directors Bungalow and construction of stafl/faculty quarters % out of purview of exemplion
provided under Notification No. 112017-C.T. (Rate), dated 28-6-2017 and would attract GST @
18% ( 9% CGST + 9% SGST).

I view of the discussions foregoing, we are inclined to hold that the works entrusted to the
Applicant by 1IT, Bhubancswar under contractiagreement dated 02.052016 cannot be
termed us composite supply and thus entire work under the said contract shall not be
entitled to concessional rate in terms of Notification No, | 172007-C.1, (R), dated 28-6-2017.
However, we also hold that the supply of goods and/or services or both which squarely fall
within the ambit of scope of work entrusted to II'T, Bhubaneswar by Government of Indin
shall be entitled for concessional rate under Sr. No. J(vi) to Notification No, 1172007-C.T.
(R). Accordingly, ench and every supply under the subject contract shall be treated
separately for determining the rate of tax under the CGST Act, 2017 read with the
provisions of GST Tarifl and respective exem ption notifications.

RULING
| Whether on the basis of the fiscts the nature of supply made by NBCC Lid. (Applicant) to

T, BBSR vide the agreement dated 02.05.2016 is & work conlracl services under Central
Goods ansd Services Tax Act (Odisha Stie Goods and Services Tax Act) relying on clause
119 to section 2 read with item no. 6(a) to the schedule —11I of the said Acl. For that
matier, the applicable rate of tax would be govened by Sr. No, 3 (clussification code
99544 of the table in the Notification No. | 1/2017-Central Tax (Rate) dated the 28th June,

2017.
Al

Ans: Replied ot para 4.2, 4.6 t0 4.10




2 Whether on the basis of law as well as faot, 1T, Bhubaneswar is a "Governmental
Authority’ or a *“Government Entity” as defined at clause no (ix) and (x) in the explanation
at serinl 1o, 4 to Notification No. 11/2017 Central Tax (rate} dated 28,06.20017 under
Central GST Act,

Ans: 11T, Bhubaneswar is a ‘Government Entity’

3, If yes, whether the works contract service of construction of 1IT Bhubaneswar Campus
allotted to the Applicant company, covered under clinse (vi)(b) of Sr. No. 3 (classification
code 9954) of the table in the Notification No, | 1201 7-Central Tux{Rate) dated the 28th
June. 2017. For that matter the applicable rate of tax &5 12% {incluading State GS'1 rate).

Ans: Replied af parn 4.2, 4.6 10 4.10

4. Alternatively, if the works contract service could not be fully/ partially covered under
entry 3(vi)(b), in the facts and circumstances of the Applicant company, then whether it
would be covered under 3(viXn) of the said notification as the construction work 13
predominantly for use other than for commerce, industry or any other business of
profession.

Ans: Replied af para 4,10

5. Alternatively, whether the construction services related 1o sewerage project falls under
clause (iii) of serial no 3 ( classification code 9954) of the tabie in the Notification No.
11/2017-Central Tax({Rate) dated the 28th June, 2017,

Ans: Yes,

6.  Or otherwise if the works contract service is nol covered under clause (vi) or ¢lanse (111)
of entry 3 of the aforesaid notification, in the facis and circumstances of the Applicant
company, then what will be applicable clpuse under entry no. 3 and what would be the rate
of GSTY

Ans: Replied st 4.2, 4.6 10 4.10
6.0 This suling is valid subject to the provisions under Section 103(2) uitil
and unless declnred void under Section 104(1) of the GST Acl,
7.0 The applicant or jurisdictional officer, if aggrieved by the ruling given above, may appeal
to the Odisha State Appeliate Authority for sdvance Tuling under Section 100 of the
CGSTIOGST Act, 2017 within 30 days from the date of receipt of the advance ruling.

&
$ly, 2
({ H K Mishra)
Member SGST




C.No. V (1) ARAIODISHA/BBSR2019/14 23291 —4 Dated: {9 -}/ 2020

To
M/s NBCC ( INDIA) limited, Plot No.G/1, NBCC Imperia, New Govt Colony, Press

Chhak, Bhubaneswir, Odisha-751017,

Copy forwarded to:
|. The Principal Commissioner, CGST & Central Excise, Bhubaneswar Commissionerate, C

R Building, Rajaswa Vihar, Bhubaneswar-751007 ( Odisha)
'_,,,Jf"""l'hs: Commissioner, SGST Odisha, Banijyakar Bhawan, Old Secretariat  Compound,
Cuttack-753001, Odisha.
3. Office copy,
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