WEST BENGAL APPELLATE AUTHORITY FOR ADVANCE RULING
AT 14, BELIAGHATA ROAD, KOLKATA-TO00TS

Refore:
Shri A Sur, Member
Shri Devi Prasad Karanam, Member

In the matier af
ﬁ.ppeal Case Mo, 1SPWBAAARAPPEALO] 9 dated D0 D
- Al -

[ the matter o

An Appeal filed under Section 100{1) of the West Bengal Goods and Services Tax Act, 2017/
Central Goods and Services Tax Act, 2017, by Sadguru Seva Paridhan Pyt Lid,

Present for the Appellant:  Shri Saurabh Bagaria, Advocale
Shei Indranil Banerjee, Advocate

Present for the Respondent:  Shri Sushanta Saha, Assistant Commassioner
of State Tax, Bankura Charge, Bankura,

Matter heard v 17032020
Date of Order: 9052020

|. This Appeal has been filed by M/s. Sadguru Seva Paridhan Pyt Led. {hereinafier referred
0 as SSPPL) on 20.12.2019 against Advance Ruling Mo IIWERAAR2019-20 dated
11/11/2019, proncunced by the West Bengal Authovity for Advance Ruling (hercinafler
referned wooas the WBAAR)

2. The appellant, holding GSTIN No 1 9AAGESERIOHTZZ is a manufacturer of fusible
interlining cloth, sought a ruling on whether the item is classifiable in Chapters 50 to 53
of the First Schedule of the Customs Tarill’ Act, 1975 (hercinafier referred to as “the
Tarim Aet') or under Heading 3903 of the Tarifl Act.

1. The WBAAR, in its Ruling Mo, 33/WBAARZ019-20 dated 11112009, while holding
that fusible interlining cloth is classifiable under sub-heading 5903 of Tarift, has
observed as follows :
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i)

(i)

fiv]

Iv)

(vi)

bn ite Cireular No. 24/ Conted Fabric/88-CX.1 dated 02/0%/ 1988, the CHEC
came up with an answer by relering o the production process. The finished
woven fabric passed over pre-heated molls having a high surface lemperature,
The heated substance was then pressed to a printing roll having fine dots
engraved on it. High-density polyethylene powder was taken in 2 hopper that
sat on the engraved printing roll. filling the dots. As a vesult, the pre-heated
fabric got printed with plastic dots. The powder in belween the engrived dois
was scrapped by o doctor blade provided in the hopper. The dot printed cloth
then passed through a heated chamber where the plastic melted and Tused with
the piece of cloth, CBEC concluded that the fusible interlining murited
classification under Heading 5903 il the above printing process covered one
side of the fabric with a continuous and adherent film or layer of plastic that
made the fabric impervious.

In Civeular Mo 589 dated 150601989, it was stated that after insertion of the
Note 2(¢) in Uhapter 59, the fusihle imerliming cloth made by discrele coting
with plastic by dot printing pricess becams ¢lassifable under Heading 5903,
Rofore that, CBEC elarified. such cloth had been covered under Chaplers 52 to
55 depending upon the textile materials used.

Chapter Note 2{¢)} to Chapter 59 was amitied w.e.f 16/037 105, CBEC issued
Cireular No. 43366/98-CX-6 dated 27/1 1/1998, wherein it was stated that the
Explanatary Motes to the HSN Code or the Chapler Notes o Chapter 5% of the
TarilT Act had nol contained any provision like Chapler Note 2(e} to Chapter
59 af the Central Excise Tariff Act, 1985, The said Chapter Note 2(c) was,
therefore, deleted by the Finanee Act, 1995, CBEC, however, maintained that
fusible interlining cloth partially costed with plastic was o be treated as an
exeeption and would continue to be elassified under Heading 5903,

e differenee arises fram the application of the provisions of the Lxplanatory
Motes 1o the TSN Code, In the said Explanatory Notes 1o Chapter 59, textile
fubrics which were spattered by spraying with visible particles of thermoplastic
material and were capable of providing & bond Lo ather [abrics or materials on
the application of heat and pressure were ¢lassifioble under Hending 513,
According to CBEC Circular No. 433/06/98-CX-0 dated 27/11/1998, such
clussification should be trented ss an exeeption o Chapler Mote 2{ak4) 1o
Chapter 3%,

While striking down the above mentioned U ireulor No. 433/66/98-CX-6 dated
37/1 1/199% as ultra vires and contrary 10 Section 378 of the Central Excise
Act, 1944, the Ld, Single Bench of Madras High Count in the case of Madura
couls reported in 20040 163) ELT 164(Mad. ). ook no notice of the applicability
of the Explanatory Notes to the HSN Code in deciding o ¢lassification pssuc
under the Excise Tariff, Although not stated explicitly, the court held the
interpretation of the law, as made in Circalar No. 5/89 dated [5/06/ 1989, o
hinding legal provision, and the contrary view is illepal and ultra vires.

Upon appeal, the division Bench of the Madras High Court, in its order dated
DS/01/2009 in WA No, 507 of 2005, refrained from expressing any view on the
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legulity ol the suid Cireular so that the assessing office could apply s
judgment without any bias, il court however, set aside the impugned Circular
that the assessing officer had quated in w show cause notice in violation of the
provisions of Section 3713 of the CEA’44, Such setting aside of the impugned
Circular restored the SCN. The Division Bench however, categorically stated
that it was not done on the ground that the circular i ultra vires.

(wily It therelore, nppears that reference to the Single Bench judgment in the above

mentioned case does not help in deciding the classification ol the applicant’s
product, The fact that CBEL appealed against the Single Bench judgment in
2005 alse indicates that it continues defending Circular No. 433/66/98-CX-6
duted 27/1 171998 and has not made any further course correction. Circulur No.
433/66/98-CX-6 dated 27/11/1998, therefore, reflects CBEC's view on the
classification of fusible interlining cloth as on date-

(viii) It appears fram the produclion process deseribied above that fusible interlining

(1x)

LX)

cloth satisfies the conditions for placing il in the catepory of the above
exceplion.

Nowhere in its application or submissions wrinten or oral — the applicant
takes the view that Circular Mo, 433/66/98-CX-b dated 2701 1/ 1998 has crred in
treating fusihle interlining cloth ns a calegory of textile fabrie that is spatiered
by spraying with visible particles of thermoplastic material and is capable of
providing o bond 1o other [abries or materials an the application of heat and
pressure. In the absence of any such submission, il is reasonable to agree with
the view exptessed by CBEC in Circular No. 433/66/98-CX-0 dated
27/11/1998 that fusible interlining cloth is classifiable under Heading 5903,

In view af the above [indings, the applicant™s reference 1o nal by ol the
Gieneral rules of lnterpretation is ol mo use,

4. The Appellant has [iled the instant Appenl against the above Advance Ruling with the
prayer to set aside / modify the said impugned advance ruling passed by the WBAAR on
the following grounds ;

i)

b)

ch

The WBAAR grossly has ignored the Lest report submitied, which establishes
that the goods in guestion bew' doied patier and are partially coated with
polvihene and, therefore, the said goods Fall outside the ambit of Chapter 5% ol
the Tarilf Act in view of exclusion No. 4 to Chapter MNote 2(a) of the said
Chapter, Therefore, Chapter 39 was ol applicable 1o the said goods.

'he WBAAR ignoned the judgment in the case af Goodswear Fashion Pyl Lid,
reported in 01923 GSTI | 5HAAR-GET) where in similar facls and
circumstonces, the WHAAR of Utarakhand held that such fabries would Tall
undder Chapier 32 or 35, 58 or 6l of the Taritt Act and not Heading SR,

'he WERAAR misread Circular MNe. 4 C onted Fobric/38-CX. 1 dated (42.09.1 HHE.
wherein at puragraphs 8 and 9, it has heen stated unambiguousty that fabrics
partiglly coated or partially covered with plastic and bearing designs were
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ix.

excluded from purvicw of FHeading 59.02, acearding o Chapter Nole Hal |y of
Chapter 59 of the erstwhile Cenral Exeise Tariff,

dy CBEC's Circular Mo, 5/89 clearly recognized that barving the period between
20051990 and 16.03.1995 (when the Chapter note 2{c) was in existence),
fusible interlining was covered under Chapters 30 10 53, depending on the textile
materials contained thergin,

¢l In the case of Madura Coats vs, CBEC reported in 2004( 165} ELT | 6| Mad), the
purported Cireular bearing Mo, 433/60/98-CX dated 27111998 had been
challenged, which stated that the deletion oromission ol Chapter Note 2(c) of the
Excise Tariil did not result in changing the classification of Fusible Interlining
Cloth under Heading 59,03, The civeular was quished in the | ligh Court decision.
Hence. this Circular shauld nol have been refied upon by the WHAAR, while
passing the ruling,

) In the case of Bombay Dyeing & Manufsctunng Co. Lid. reported in
1999[ [GTIELT 488(T), similar view as that of the Hon"hle Madras High Court in
the Madura Coat caze was taken.

¢) Classification of a product can never be decided by merely referring 1o circuliars
issued by revenue from time to lime and without considering the terms of the
applicahle taritl,

hy The applicant’s stand is duly supported by Rules 2{b) and 3 of the General Rules
for the Interpretation of the Schedule, as applicable to the Tarift Act.

During the course of hearing the Appellant renerated their submissions, The Advocale
appearing on behal [ of the appellan reitered their groamnds of appeal. He argued thi
the product namely fusible imerfining cloth merits elassification under sub-heading
5708 and et under sub-heading 5903, as done by the department, They have submitied
a few samples of the invoices being igsued by them at present, which secording to them,
clearly indicates that the appellants are clussitying the item under sub-heading 5208 of
the Customs TarifT.

The cancerned allficer from the Revenue pointecd oul that the test report does nol
deseribe the sample as a fusible anicle”™, The judgement in the matter of Madura Coats
vi. CREC refermed to by the Appellant is thus not applicable in the present conlext
Further the reference of Goodswear Fashion Pvi, Lid. is not applicable in the insiant
case as the judgement dealt with polyester viscose which is quite ditterent from the
goods manufactured by the Appellani,

e matter is examingd and submissins aade helore s are considered.

The product manu factured by the appellant is fusihle interlining cloth, Belore 1984, the
it used to be classified under Chapters 52 ta 55. a5 elarified under Circular Mo, 5/89
dated 15/06/1989, In the Union Budger of |98S-90. 8 new chapter note 2{c) was
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I,

introduced in Chapler 59 ol the Tari [T, which led o inclusion of textile fabrics, partially
or discretely comed with plastic by dol priniing process under heading 593,
Subsequently, in the Union Budget ol 1995, the said chapter note 2{e] was omitted with
effect from 160371995, [t is the claim of the appeflamt that after remaoval of the sid
chapter note, the item cannot be classificd under Heading 5903, In their support, the
appellant has submitied a few decisions of High Courl and a decision of AAR,
Larakhand.

The sample copics aof invoices issued by the appellant mdicate that it is classifying the
product under sub-heading 5208, The product deseription under Sub-heading 3208 is as
Fiollonas

“5208 waver fabrics of cotton, confaining 85% or mere fy wedght af cotfom,
welgling nor nrore Hran 200 GO

The ghove description clearly indicates that for a product 1o be classified under the
above sub-herding, it has to be a woven labric of cotton. Woven Fabric is any textile
formed by weaving or interlacing two or mere threads at right angles to one another,
We have examined the sample of the fusible interlining cloth placed hefare us, 11 s seen
that the produet is textile coated with plastic on vne of s sides, It is evident from the
capnple as well s e dot printing process ol manubacture as elaborated in Circular Mo,
T Csated FabrieB8-Cx. ] dated 0200971988 of CBEC that no process af weaving or
intertacing is involved in manufacture of the flem. Whereas the process of weaving
gives rise Lo a fabric; the dot printing process s1ars with a finished woven fabric. Thus,
evidently fusible interlining cloth manuficiuresd through dot printing process cunng he
classified under sub-heading 5208 which contans only woven fabries of cotton,

Uhe appellant also ¢laimel during heuring that thew product meriis e lassieation under
sub-heading 5209 or §212, i not under 5208, We find that similar logic as in the case of
Sub-heading 5208 applies in respect of the Sub-headings 5209 and 5212 also. Sub-
heading 5209 contuins products namely woven Sfabrics of corton, comiaining 85% or
more by weight of cotton, weighing more than 200 G/MY and Sub-heading 5212
containg products pamely ether woven fubrics af cotten. 1L is seen thal hath the Sub-
headings 5209 and 3212 contain products, which are husically woven fbrics of cotton,
(v the same reasoning 4 in paragraph @ abowve, it can be concluded that fusible
interlining clath is not a wowven fabric and hence it cannot be classified under any of the
caid Sub-headings 5209 and 5212 af the TarifT,

The contention of the respondents is that the product merils classification uncher gub-
heading 5903, Sub-hewding 393 containg products pamely  fextife  fabrics,
fmpregmatod, coated, covered o famminaded with plastics, ather than those af heading
S92, Chapter note 2 ol chapter 5% of the TorilT provides the deseription of products
which should come under sub-heading 5903, Note 2{a) says that textile fabrics,
impregnated, coated, covered or Jaminated with plastics, whatever the weight per square
metre and whatever the nature of the plastic material (compact or cellular), barring a
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few exeeptions an: 1o be dlassibed wndler sub-heading 905, 1 is elear from the simple
proscduced by the appelinm s well as the dat printing process that the product namely
fusibile intertiing eloth qualifies the wss 1o he classified under syb-heading 39103 of the
TarfE 10 is seen from the sample of the fusible imerlining cloth that the coating of
polvethylene can be seen withnoked ey, can be ben vzt Ly arcwmd @ cylmder s is

sl completely conted with plastics. The representative ol the appellan steongly pleaded

Wit et prodeet s petinlly eonted waith plaste snd hears desig. Hewvisvar. o

exsmrnmation of the sample, it s seen that the pattern wl dots dat tarm on the surliee of

e procluct iy doe to the yery process of do printing sl the same is visible on the

entive surfice of the eloth, This, I eamol be siid that the cloth ks partially eoated with

plastics v that the doticd design cesulid (eorm the treatment eading Liv sueh coting,

Therefore, the claim of the appellants advicate does et hold good snd e exeluon

clowse (4) ol ehapter note Xa) of Chapler 54, whieh i essentinl [or being excludel fram
Clhigstier 54, s nol applicnble o Cusihle interlinimg cluth manolicturcd by the el laiml
From the above discussion, it is clear that the subjeet produet merits ¢ lassification Hnler

sub-heading 3903 of the Tarlfl,

12. The appellant has heavily eefied upon the devision of Goasdswear Fashion Pye, Lud,
reported {n 20108 {23) GETL [SMAAR-GSTY On perissl ol the diecision ol e suid

docaton af e AAR. Uninmkhand, iU T seon thiat B b o faken inio aeeount the

relevant ciredlars of CREC weling to clossilication of fusible interlining cloth and
s iF cormn Do sl o refleet the o begal pesition on this issuee.

13, 1 view ol the ghove discussions, we Fnd o meit in e sl nppeal, We distinss Lhe
gppenl filed by Mrs, Sidpuro Sevie Poridbon 11 el ad wphobd the WHAAR S

FEulimg ™, RO A AT s doted VAT E20TY,

Sond enpy of this arder to e Appellnt and Lhe Respandent bor inforimation.
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